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SOME ESTATE TAX LITIGATION 
PROBLEMS OF 1960! 


C. Moxey FEATHERSTON® 


In the first ten months of 1960, approximately fifty-five decisions 
dealing with estate tax questions were handed down by the district 
courts, the courts of appeals and the Supreme Court. Some of these 
decisions dealt with issues which turned on their individual facts and 
have no great importance as precedents; others dealt with problems 
which may be of substantial significance in estate planning and in the 
administration of the estate tax law. The 1960 decisions dealing with 
the following selected problems restate some of the basic principles 
of estate tax law. 


I. CONSTITUTIONALITY OF THE EsTATE Tax AS APPLIED TO 
INSURANCE PROCEEDS. 


The only estate tax decision by the Supreme Court in 1960 upheld 
the constitutionality of the “premiums paid” test for including insurance 
proceeds in the decedent’s gross estate. In United States v. Manufac- 
turers Nat'l Bank,’ the decedent took out four insurance policies on his 
life some time prior to 1936. On December 18, 1936, he assigned the 
policies to his wife but continued to pay the premiums on them until 
he died on July 15, 1954. After his death the insurance company retained 
the proceeds for the benefit of his family pursuant to a settlement option 
selected by his widow. In auditing the estate tax return the Internal 
Revenue Service included in the taxable gross estate the portions of the 
proceeds attributable to the premiums which he paid after January 10, 
1941. This was a date fixed by section 404(a) of the Revenue Act 
of 1942;? all proceeds of insurance receivable by other beneficiaries 
than the estate and attributable to premiums paid directly or indirectly 





+ The views expressed herein are those of the author and do not necessarily repre- 
sent the views of the Department of Justice. 

* See Contributors’ Section, p. 87, for biographical data. 

1363 U.S. 194 (1959). 

256 Stat. 798, 945 (1942). 
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by a decedent after this date were to be included in his gross estate 
regardless of whether the decedent possessed any of the incidents of 
ownership of the policy.’ 


The estate sued for the refund of the estate tax attributable to 
including the insurance proceeds in the gross estate, alleging that the 
statute as applied by the Service was unconstitutional in that it vio- 
lated article I, section 9 of the Constitution which requires all direct 
taxes to be apportioned among the states according to population. The 
district court sustained the estate, holding that the statute applied a 
direct tax which had not been apportioned. The court reasoned that 
the tax was a direct one because the decedent had retained none of 
the incidents of ownership of the policies and, consequently, made no 
transfer of property at his death.‘ 


The Supreme Court, on direct appeal from the district court, re- 
versed the district court’s decision. The Supreme Court stressed the 
fact that the estate tax from its inception has been laid upon “the trans- 
fer of the net estate of every decedent.” The Court reasoned that if a 
transfer occurred the tax was clearly constitutional without apportion- 
ment because a tax on a transfer has always “been treated as a duty 
or excise, because of the particular occasion which gives rise to its levy.”® 
The court decided that the term “transfer” is broad enough to include 
the purchase of property through expenditures by the decedent with 
the purpose, effected by his death, of having it pass to another.’ The 
Court found that a transfer began when the premiums were paid and 
was completed when the rights of the beneficiaries matured on the 
death of the decedent. Congress can impose an estate tax on inter vivos 
transfers looking toward death;® it follows that it can impose a tax 
on the final step in the ripening at death of rights paid for by the 
decedent and such a tax is not a direct tax. 

Basic to the Court’s conclusion that the tax was constitutional was 
its analysis of the nature of a life insurance policy. The purchase of a 





3 Int. Rev. Cope or 1939, § 811(g)(2). Int. Rev. Cope or 1954, § 2042, aban- 
dons the payment of premiums test and applies only the incidents of ownership test. 

4 Manufacturers Nat’l Bank v. United States, 175 F. Supp. 291 (D. Mich. 1959). 
The court relied heavily upon the reasoning of cases holding that a tax lien arising 

rior to a decedent’s death does not reach the proceeds of his insurance because he 
had no property interest in the proceeds during his lifetime. United States v. Bess, 
857 U.S. 51 (1958); Tyson v. Comm’r, 212 F.2d 16 (6th Cir. 1954); Stern v. 
Comm’r, 242 F.2d 322 (6th Cir. 1957). 

5 Compare Int. Rev. Act or 1916, § 201, 39 Stat. 756, 777 (1916), with Int. 
Rev. Cove or 1989, § 810. Section 2001 of the 1954 Code substitutes the word “net” 
in this provision. 

6 Knowlton v. Moore, 178 U.S. 41, 81 (1900); New York Trust Co. v. Eisner, 256 
U.S. 345, 349 (1921) (citations by the court). 

7 Chase Nat’l Bank v. United States, 278 U.S. 327, 387 (1929) (citation by the 


court). 
8 Milliken v. United States, 283 U.S. 15 (1931) (gifts in contemplation of death). 
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life policy creates by a single contract two kinds of rights: proceeds 
rights in the beneficiary and policy rights in the owner of the policy. 
The proceeds rights are expressed in terms of the face value of the 
policy. The policy rights, which almost always have a value less than 
the value of the matured proceeds rights, are usually incidental to the 
main object of the policy.’ The Court pointed out that if the insured 
possesses no policy rights there can be no transfer of such rights at 
death. But the Court found that the death of the decedent matured 
in the beneficiary a right to the proceeds of the policy; the death of the 
insured was the generating source of the full value of the proceeds 
even though the decedent at his death possessed none of the policy 
rights. This event was sufficient to support the tax as an indirect tax 
on the transfer.'® 

Although the “premiums paid” test for applying the estate tax 
has been abandoned, this decision is not without significance. It re- 
solved a conflict among the circuits on the constitutionality of the 
“premiums paid” test for the taxability of the proceeds of life insur- 
ance.'' It gave the Court an opportunity to restate its historic position 
on the constitutional base for the estate tax. And the Court’s analysis 
of the nature of an insurance transaction will provide guides for the 
future administration of the tax laws insofar as they make insurance 
an object of taxation. 


II. Stock DivENDS AND THE ESTATE TAx. 


Two decisions of courts of appeals handed down in 1960 have dealt 
with the effect of stock dividends on estate tax liability. In Schlosser 
v. Comm’r,’? the decedent’s estate elected pursuant to section 811(j) 
of the Internal Revenue Code of 1939"° to value the property to be 
included in the gross estate as of one year after the decedent’s death. 
The gross estate included some of the stock of the Sun Oil Company 
on which a stock dividend and a cash dividend were declared and paid 
during the intervening year. The question in the suit was whether this 
stock dividend should be included in fixing the value of the decedent’s 
gross estate. 





9 See the discussion in Schwarz v. United States, 170 F. Supp. 2 (E.D. La. 1959) 
and Comm’r v. Chase Manhattan Bank, 259 F.2d 231 (5th Cir. 1958). 

10 The Court stated that its analysis of the taxable event made it unnecessary to 
consider United States v. Bess, 357 U.S. 51 (1958), and similar cases. In answer to 
a due process of law argument based on the fifth amendment to the Constitution, 
also relied upon by the estate, the Court held that the policies did not mature until 
after the effective date of § 811(g)(2)(A) and, consequently, the statute did not 
operate retroactively. 

11 Compare Kohl v. United States, 226 F.2d 381 (7th Cir. 1955), with Estate of 
Loeb v. Comm’r, 261 F.2d 232 (2d Cir. 1958), and Schwarz v. Comm’r, 170 F. Supp. 
2 (E.D. La. 1959). 

12977 F.2d 268 (8d Cir. 1960). 

13 Similar to Int. Rev. Cope or 1954, § 2032. 
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The court of appeals held (and the Government conceded) that 
the cash dividend was not properly includible in the year-end valuation 
of the gross estate. The cash dividend clearly represented income 
taxable to the estate as such but not subject to the estate tax as a part 
of the gross estate of the decedent.'4 The court held, however, that 
the stock dividend should be included in the gross estate because the 
ownership rights embodied in the larger number of certificates held 
by the estate after the stock dividend had been received were iden- 
tical with the rights represented by the original stock. The stock divi- 
dend merely changed the form of the estate’s investment in the corpo- 
ration. To the estate’s argument that some of the surplus which was 
capitalized by the distribution of the stock dividend was income during 
the intervening year, the court stated that the accumulated and undis- 
tributed earnings, in the absence of a stock dividend, would have 
increased the value of the original stock as of the optional valuation 
date; consequently, the economic advantage of the corporation’s earn- 
ings to the stockholder, whether viewed before or after their translation 
into a true stock dividend, could not be regarded as vesting any new 
property in the stockholder. The court was careful to point out that 
the case involved a true stock dividend; it was not a dividend which 
changed the proportionate ownership of the stock in the corporation." 

The character of stock dividends was considered in a different 
context in Tuck v. United States.'6 George Tuck died on August 22, 
1952, leaving, among other assets, stock in a corporation which was 
jointly held by himself and his wife. This stock, once owned individ- 
ually by Mr. Tuck, had been transferred to Mrs. Tuck and then re- 
transferred by her to Mr. Tuck and herself as joint tenants. While she 
held the stock individually a stock dividend was declared on it. Sec- 
tion 81l(e)(1) of the Internal Revenue Code of 1939" provided that 
the gross estate of a decedent shall include the value of all property 
held in joint tenancy, except such part thereof as may be shown to 
have “originally belonged” to the other joint tenant and never to have 
been received from the decedent for less than an adequate and full 
consideration in money or money’s worth. The question was whether 
the shares of stock received by Mrs. Tuck as a stock dividend while 
she individually held the original stock “originally belonged” to her 
within the meaning of section 811(e) (1). 

The Court for the Ninth Circuit held that the stock acquired as 
a stock dividend was not stock which “originally belonged” to Mrs. 





14 See Maass v. Higgins, 312 U.S. 443 (1941). 

15 Compare Koshland v. Helvering, 298 U.S. 441 (1936) and Helvering v. Grif- 
fiths, 318 U.S. 371 (1948). 

16 60-2 U.S. Tax Cas. 1 11968 (9th Cir. 1960). 

17 Similar to Int. Rev. Cope or 1954, § 2040. 
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Tuck and, consequently, had to be included in George Tuck’s estate. 
The court explained that the term “originally belonged” as used in sec- 
tion 811(e)(1), did not refer to a concept of technical physical owner- 
ship but contemplated an inquiry as to whether the decedent supplied 
the funds used to acquire the jointly-owned property — whether owner- 
ship of the property is traceable to an outlay of funds which were in 
the first instance the decedent’s own."® With this purpose of section 
811(e)(1) in mind, the court proceeded to describe the nature of a 
stock dividend, as follows: 
A share of stock is itself a worthless piece of paper. Its value rests 
solely in that it represents ownership of a certain fraction of the 
corporation which issued it, with the rights attached to that owner- 
ship. Thus if a person owns one of the only two outstanding shares 
of stock issued by a corporation, this entitled him to one half of any 
dividend, one half of the net assets should the corporation be 
liquidated, and one half of the votes in any shareholder action. If 
the corporation then declares a six-for-one stock dividend, this 
stockholder will own seven of fourteen shares instead of one of two, 
but these seven shares represent exactly the same ownership interest 
and the same rights to vote and receive dividends and assets distri- 
butions that the one share represented immediately before the divi- 
dend. “What has happened is that the plaintiff's old certificates 
have been split up in effect and have diminished in value to the 
extent of the value of the new.” Eisner v. Macomber, 252 U.S. 189, 
203 (1919). The new and old shares together represent the same 
value — the same proportional interest in the corporate proper- 
ties — that had been before represented by the old alone." 


On the basis of this analysis the court concluded that the stock divi- 
dend did not qualify for the exception in section 811(e)(1).” 

Both the Schlosser and Tuck opinions mentioned another recent 
decision which dealt with stock dividends in a still different context. 
In McGehee v. Comm’r,” a gift of stock by the decedent was found to 
have been made in contemplation of death. The question was whether 
in computing the estate tax liability there should be included in the 
gross estate stock dividends which were declared on the stock and 
which represented a capitalization of earnings accrued subsequent to 
the gift. The court acknowledged that the statute contemplated that 
the value of the gift was to be fixed as of the date of the death of the 
decedent but pointed out that the statute referred to transfers made 
by the decedent. The court concluded that the stock dividend was 





18 See Stuart v. Hassett, 41 F. Supp. 905 (D. Mass. 1941); Bowditch v. Comm’, 
23 B.T.A. 1266 (1981). 

19 Tuck v. United States, supra note 16, at 78,378. 

20 See also English v. United States, 270 F.2d 876 (7th Cir. 1959) (whether ade- 
uate and full consideration); Duncan v. United States, 247 F.2d 845 (5th Cir. 1957) 
whether stock was community or separate property ). 

21 960 F.2d 818 (5th Cir. 1958). 
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not transferred by the decedent and, in fact, could not have been 
transferred by him because it represented a capitalization of earnings 
accrued subsequent to the date of the gift. Consequently, the court 
decided that the stock dividend should not be included in the deced- 
ent’s gross estate. The court expressed no view as to whether its con- 
clusion would have been the same if the stock dividends had not rep- 
resented a capitalization of earnings accrued subsequent to the date 
of the gift. 

The reasoning of the Schlosser and Tuck decisions is based on 
Eisner v. Macomber,” which held that a dividend in common stock paid 
on common stock did not constitute income wihin the meaning of the 
sixteenth amendment, chiefly for the reason that income had not been 
severed from capital, or realized by such a distribution. Numerous re- 
finements of the stock dividend rule have been adopted by the courts 
in determining income tax liability. And section 305 and supple- 
mentary provisions of the Internal Revenue Code of 1954 now lay 
down statutory rules for applying the income tax to stock dividends. 
These 1960 estate tax decisions leave open the question whether these 
refinements will be carried over into the estate tax field. These recent 
decisions suggest the importance of the precise language (as in Mc- 
Gehee™), the objective of the statutory plan (as in Tuck) and, in 
appropriate cases, the rule of applicable state law (as in Duncan”). 


III. Errecr or Stare Court Decrees on Estate Tax LIABILITY. 


What effect does the decree of a state court in a proceeding in 
which the United States is not a party have upon the determination 
of questions which control the liability of a taxpayer for estate taxes? 
Two cases decided in 1960 illustrate the problem. 

In Beecher v. United States,” John Geary procured a divorce from 
his wife in 1933 but the divorce decree, obtained in Japan, did not 
settle their property rights. He and his former wife finally settled a 
long dispute over their property by signing an agreement in 1937 which 
obligated him to leave one quarter of his estate to each of their two 
children. He died in 1948 leaving a will which made this provision 
and his executors filed an account in the orphans court in Pennsylvania 
showing that the two sons had been paid. A question then arose whether 
the two sons were paid as legatees or creditors and the judge of the 
orphans court approved an account and filed an opinion holding the 
two sons were creditors. The Court of Appeals for the Third Circuit, 





22 252 U.S. 819 (1920). 

23 See, e.g., Koshland v. Helvering, 298 U.S. 441 (1986); Helvering v. Sprouse, 
318 U.S. 604 (1943); Helvering v. Gowran, 302 U.S. 2388 (1937). 

24 McGehee v. Comm’r, supra note 21. 

25 Tuck v. United States, supra note 16. 

26 Duncan v. United States, supra note 20. 

27 280 F.2d 202 (8d Cir. 1960). 
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in a suit for the refund of an estate tax deficiency collected on the 
basis of treating the claims of the two sons as claims of legatees rather 
than creditors, agreed with the orphans court on the merits but based 
its decision on the ground that the decree of the orphans court was con- 
clusive. The court relied heavily upon its earlier opinion in Gallagher 
v. Smith,” discussed below. 

In First National Bank of Montgomery v. United States,” the de- 
cedent (whose estate was being taxed) and her husband were divorced 
in 1988, one month before he died. His will, which had been executed 
before the birth of their only daughter, had left his estate to the decedent. 
The decedent had offered the will for probate and had taken posses- 
sion of the estate of her ex-husband. She had mingled the property 
with her own assets and collected all the income from the property 
but she had not closed the administration of her deceased husband’s 
estate. On March 16, 1953, she died leaving all of her property to 
their daughter. Her executor filed a proceeding in a state court alleg- 
ing that she had renounced her husband’s will and that the will was 
invalid, with the result that his property passed directly from him to 
her daughter. The local court held that the decedent did not acquire 
her husband’s estate. In a refund suit raising the question whether 
the husband’s property was properly includible in the decedent’s estate, 
the district court held that the husband’s will was valid and that the 
state court decree to the contrary was not controlling. The court stated 
that the decree, entered in a non-adversary proceeding, might be bind- 
ing upon the parties but that the estate tax consequences were left 
exclusively to the federal courts. This case is now on appeal to the 
Court of Appeals for the Fifth Circuit. 

In these two cases the courts reached opposite conclusions on the 
effect of the state court decrees. There are ‘actual differences in the 
two cases but the opinions disclose an incousistency in the approach 
of the several courts to this problem. And that inconsistency has its 
roots in earlier decisions. 

The Supreme Court has twice considered this problem of the effect 
of state court decrees on federal tax liability and in each case has held 
the state court decree controlling. Freuler v. Helvering,® and Blair v 
Comm’r."’ Freuler involved a statute which was construed to make any 
state court decree interpreting a pertinent trust instrument conclusive. 
Blair involved a court decree construing a trust instrument to permit an 
assignment of an interest in the income thereof by the beneficiary. The 
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Court said that the trustees were “entitled to seek the instructions of 
the court having supervision of the trust.” In both cases the Court 
examined the facts and held that the proceedings in the state court 
leading to the disrupted decree were not collusive. 

These Supreme Court decisions, now more than twenty-three years 
old, have been followed by numerous “seemingly conflicting court of 
appeals cases.” One of the most controversial of these decisions is 
Gallagher v. Smith,“ written by the same court that decided the Beecher 
case.> There the court held that a state court decree which confirmed 
a disclaimer by a beneficiary of a trust of past, present and future 
earnings was conclusive for the purpose of determining income tax 
liability. In so holding the court enunciated three guiding principles 
which it said should be followed in evaluating the effect of state court 
decrees on federal tax liability: 

1. Where the federal statute specifically provides that a federal 
criterion will control as to the taxability of income or property or the 
allowability of deductions, state court decrees will not control.% 


2. Where the state court decree relates to a collateral fact or 
question of law involved in the tax suit, it is not controlling. 


8. Where the Congress has made the operation of tax law de- 
pendent on state law, the state court judgment must be given con- 
trolling effect regardless of whether it was entered in a non-adversary 
proceeding unless it was obtained by fraud. The court stated that since 
such a decree is binding on the parties the federal court should not 
make an independent examination of the state law. 

As to this third principle the court, in the Beecher opinion, pointed 
out that section 812(b)(3) of the Internal Revenue Code of 1939” 
allows a deduction of such amounts for claims against the estate “as 
are allowed by the laws of the jurisdiction . . . under which the estate 
is being administered,” and then stated: 

In Gallagher v. Smith, 223 F. 2d 218 (C.A. 3d), this court with 
all the judges participating, held that where “Congress has made the 
operation of the tax law . . . wholly dependent upon state law... 
the state judgment must be — conclusive effect in determining 


federal tax liability,” provided that the state court “has adjudicated 
the rights of all parties claiming interests in the income or property 





32 Td. at 10. 

— Nat'l Bank & Trust Co. v. United States, 246 F.2d 410 (7th Cir. 
34 993 F.2d 218 (3d Cir. 1955). 

35 Beecher v. United States, supra note 27. 

3% Tllustrative of this principle the court cited First Mechanics Nat’l Bank v. 
Comm’r, 117 F.2d 127 (8d Cir. 1940) and Goodwin’s Estate v. Comm’r, 201 F.2d 
576 (6th Cir. 1953). See also Morgan v. Comm’r, 309 U.S. 78 (1940). 

37 Similar to Int. REv. CopE or 1954, $ 2053. 
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in question and that it had jurisdiction to do so”. This is true even 
though the state proceedings were non-adversary.® 


The first two principles enunciated by Gallagher v. Smith’ are con- 
sistent with the decisions of other courts. The third criterion, how- 
ever, appears to be a departure from previously accepted principles 
in two major aspects: in holding that the state court decree, even 
though entered in a non-adversary proceeding, is decisive, and in limit- 
ing the situations in which state court decrees will not be given effect 
to cases involving fraud in the procurement of the decree. 


Most of the courts have started with the basic premise that the 
legal rights and interests of the parties are created and determined by 
state law and the manner in which and the extent to which such rights 
and interests or their transfer will be subjected to the federal tax is 
determined by federal law.“ The problem in each case in which state 
law is relevant is to seek evidence of what is the rule of state law. Evi- 
dence of the rule of state law may be found in the statutes and court 
decisions of the state. At least in some jurisdictions, expert testimony 
on state law may be considered.“’ Since it is state law—not the 
decree or order of a court as in the Freuler case,” which is controlling, 
the court must then apply the state law. 


If a decree has been entered in a state court deciding the precise 
issue which is involved in the tax suit, it is evidence which must be 
considered.“ It is only evidence, however, since it is state law rather 
than a decree that controls.“ If the state court decree is shown to have 
been entered in a non-adversary proceeding or as a result of collusion 
of the parties, it has usually not been treated as controlling the issues 
before the court in the tax case.“ If, on the other hand, the state 
court decree which decided the merits of the contested point was en- 
tered in a proceeding which was adversary and which was not collusive 





38 Beecher v. United States, supra note 27, at 203-04. 

39 Supra note 34. 

40 Morgan v. Comm’r, 309 U.S. 78 (1940); Helvering v. Bullard, 303 U.S. 297, 
800 (1938); Lyeth v. Hoey, 305 U.S. 188 (1938); Helvering v. Safe Deposit & 
Trust Co., 316 U.S. 56 (1942). 

41 See, e.g., Clark v. United States, 180 F. Supp. 696 (D. Me. 1960). In some cases 
the decree relied upon to establish the disputed rights has not dealt with the precise 
issue in the tax case and has, consequently, been disregarded. See, e.g., Duncan v. 
United States, 247 F.2d 845 (5th Cir. 1957). 

42Freuler v. Helvering, supra note 30. 

43 Channing v. Hassett, 200 F.2d 514 (1st Cir. 1952). 

44 As stated above, the Supreme Court in the Freuler case was careful to point out 
that the tax statute contemplated that a court order, if one had been entered, would 
control the applicability of the statute there involved. 

45 See, e.g., Newman v. Comm’r, 222 F.2d 131 (9th Cir. 1955); Wolfsen v. Smyth, 
223 F.2d 111 (9th Cir. 1955); Saulsbury’s Estate v. United States, 199 F.2d 578 (5th 
Cir. 1952); In re Sewell’s Estate, 151 F.2d 765 (5th Cir. 1945); Merchants Nat'l 
Bank & Trust Co. v. United States, 246 F.2d 410 (7th Cir. 1957); Loggie v. Thomas, 
152 F.2d 636 (5th Cir. 1946). 
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in the special sense discussed below, it will usually be regarded as 
controlling.“ 

Other courts of appeals have also taken the position that fraud 
need not be established to render a state court decree non-operative and 
that “collusive” in this context has a “limited and special”” meaning. 
By “collusive” the courts have explained that they do not mean to 
imply fraudulent or improper conduct but simply that all interested 
parties agreed to the order and that it was apparently to their tax 
advantage to do so; that no genuine issue of fact or law was decided 
in a bona fide controversy; or that the decision was one that was desired 
and sought by all the parties to the alleged controversy.“ It is recog- 
nized that estoppel, laches or acceptance of the benefits of the decree 
may affect the rights of the parties but it is usually held that such a 
decree cannot determine liability for federal taxes.” The reason is that 
a state court decree which has been obtained without an objective con- 
sideration of the merits of a disputed issue does not necessarily repre- 
sent a reliable expression of the state law, and it is state law that Congress 
has said shall be controlling in these situations. 


Under this definition, what evidence is important in determining 
whether the state court proceeding was collusive? Among the items 
of evidence that have been considered are these: whether the parties 
were represented by counsel at all stages in the court proceedings;” 
whether there was a close relationship among the parties;*' whether 
the pleadings indicate that there was a bona fide controversy;** whether 
the timing of the suit indicates that it was instituted merely to make 
a tax record;* whether there was oral argument in the state court 
proceedings;* whether the state court decree was appealed;* the level 
of the state court entering the decree; whether the circumstances which 
led to the filing of the state court proceeding indicate that the parties 
joined in the submission of the issues to the state court and sought a 





4 Broderick v. Gore, 224 F.2d 892 (10th Cir. 1955); Pitts v. Hamrick, 228 F.2d 
486 (4th Cir. 1955). 

47 Newman v. Comm’r, 222 F.2d 131 (9th Cir. 1955). 

48 See, e.g.. Newman v. Comm’r, 222 F.2d 181 (9th Cir. 1955); Saulsbury v. 
United States, 199 F.2d 578 (5th Cir. 1945). 
(194 ia v. Comm’r, 151 F.2d 765 (5th Cir. 1945), cert. denied, 327 U.S. 783 
. . satamccae Nat'l Bank & Trust Co. v. United States, 246 F.2d 410 (7th Cir. 


). 

5! Estate of Rainger v. Comm’r, 183 F.2d 587 (9th Cir. 1950). 

52 Kisenmenger v. Comm’r, 145 F.2d 103 (8th Cir. 1944). 
“ ieee} v. Comm’, 7 T.C. 263, 274 (1946) aff'd per curiam, 168 F.2d 994 (6th 

ir. , 

54 Estate of Carey v. Comm’r, 9 T.C. 1047, 1052 (1947), affd per curiam sub. 
nom. Merchants Nat’l Bank v. Comm’r, 168 F.2d 400 (3d Cir. 1948). 

55 Kelly Trust v. Comm’r, 8 T.C. 1269 (1947), rev'd, 168 F.2d 198 (2d Cir. 1948). 

5 Brainard v. Comm’r, 91 F.2d 880 (7th Cir. 1987). 
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decision which would adversely affect the tax rights of the federal gov- 
ernment,” and other similar factors. 

The growing cleavage among the courts indicates that further con- 
sideration of this problem by the Supreme Court is in order or that 
some legislative treatment is needed in order to re-establish uniformity 
in the standards applied in determining the effect of state court decrees 
on federal tax liability.* 


IV. Jorst Wirt Contarininc Power oF APPOINTMENT. 


The case of Phinney v. Kay® involved the application of the estate 
tax to property transmitted by a joint will. In 1943 Mrs. Sarah Kay and 
her husband, Max Kay, executed a joint and mutual will. The will 
provided that the survivor should have all the estate during his or her 
life and upon the death of the survivor any of the estate remaining 
was to be divided among their children. The will expressly provided 
that the estate was “to be used, occupied, enjoyed, conveyed and ex- 
pended by, and during the life of such survivor as such survivor shall 
desire”. Mr. Kay died in 1948 and Mrs. Kay probated the joint will 
and qualified as executrix. At that time all of the assets owned by the 
parties were community property. 

In 1952, Mrs. Kay died and the joint will was probated as her will. 
Her executors filed an estate tax return reporting as her gross estate 
Mrs. Kay’s one half interest in the former community property. The 
Internal Revenue Service determined that the whole of the community 
property should be included in the estate and collected a deficiency 
on the ground that she had a taxable power of appointment over the 
whole estate within the meaning of section 811(f)(2) of the Internal 
Revenue Code of 1939. This section requires the inclusion in the 
decedent’s gross of property “with respect to which the decedent has at 
the time of his death a general power of appointment created after 
October 21, 1942.” 

The estate then sued for a refund of all the estate tax that had 
been paid, alleging that Mrs. Kay, by electing to take under the joint 
will had exchanged her fee interest in the community property for a 
life estate in all the community property. The result, according to the 
estate, was that no property was transmitted at her death and no 
estate tax was incurred.*' The estate denied that Mrs. Kay had a gen- 
eral power over the estate and alleged that she had only a special 
power limited to the right to invade the corpus for her health, sup- 





57 Newman v. Comm’r, 222 F.2d 181 (9th Cir. 1955). 

58 For some suggested solutions, see Colowick, The Binding —_ “2 : State Court 
Decision in a Subsequent Federal Income Tax Case, 12 Tax. L. REv 

59 275 F.2d 776 (sth Cir. 1960). 

6 Similar to Int. REv. Cope or 1954, § 2041. 

61 Compare the reasoning of Comm’r v. Siegel, 250 F.2d 389 (9th Cir. 1957). 
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port and maintenance in accordance with her accustomed standard of 
living. The district cout sustained the estate’s contentions and ordered 
a refund of the tax. 


The Court of Appeals for the Fifth Circuit reversed the decision 
of the district court and held that, regardless of what property passed 
under the will, Mrs. Kay was given a power to dispose of the entire 
estate which amounted to a taxable general power of appointment. 
Her power over her former husband’s interest in the community estate 
was as extensive as her power over her half of the community estate; 
accordingly, the whole of the community property was properly in- 
cluded in her gross estate for estate tax purposes. Her authority to 
dispose of the corpus and income was not limited by an external stand- 
ard; she had unlimited and unquestioned authority to dispose of the 
property and such authority constituted a general power of appoint- 
ment within the meaning of section 811(f) of the Internal Revenue 
Code of 1939. 


One difficulty with the Government’s position was that section 
811(f) has been interpreted by the Treasury Regulations to refer to 
donated powers rather than to reserved powers. The powers held 
by Mrs. Kay could be described as donated powers only if the joint 
will when probated as Mr. Kay’s will was effective to transmit the en- 
tire community estate. It seemed clear, however, that the joint will 
did not undertake to dispose of her interest but recognized her title to 
it and her capacity to dispose of it. Only his interest in the community 
estate was transmitted by the will when it was probated as his will. 


To meet this problem in logic the Government contended that 
Mrs. Kay’s one-half interest was includible in her gross estate under 
section 811(a) of the Internal Revenue Code of 1939, which calls for 
inclusion in the gross estate of all property, real or personal, to the 
extent of the interest therein of the decedent at his death. Alternatively, 
the Government contended that her interest in the community property 
fell within the gross estate under section 811(c) of the Internal Rev- 
enue Code of 1939 which provides for the inclusion of inter vivos trans- 
fers of property where the transfer was made after March 3, 1931 and 





62 See Treas. Reg. 105, § 81.24, as amended, T.D. 6078, 1954-2 Cum. BuLu. 286. 
For a comparison of the rule as to powers of appointment in marital deduction trusts, 
see May v. Comm’r, 60-2 U.S. Tax Cas., 1 11976 (1960); Pipe’s Estate v. Comm’r, 
241 F.2d 210 (2d Cir. 1957); Comm’r. v. Ellis Estate, 252 F.2d 109 (3d Cir. 1958). 

63 Compare McFarland v. Campbell, 213 F.2d 855 (5th Cir. 1954) and Chase Man- 
hattan Bank v. United States, 259 F.2d 231, 239-44 (5th Cir. 1958), cert. denied, 
859 U.S. 913 (1959). 

64 Similar to Int. Rev. Cope or 1954, § 2038. See McFarland v. Campbell, 213 
F.2d 855 (5th Cir. 1954). Cf. Estate of Garber v. Comm’r, 271 F.2d 97 (8d Cir. 
1959); Awtrey’s Estate v. Comm’r, 221 F.2d 749 (8th Cir. 1955). 
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the decedent retained the income for life.* The court, however, dis- 
regarded this technicality and held that she had a power of appoint- 
ment over all the property which required its inclusion in the gross 
estate. 

Some of the sharpest litigation of recent years has involved the 
interpretation or construction of joint and mutual wills. Many of the 
perplexing problems raised by this litigation have not been authori- 
tatively decided. The court of appeals in the Kay case said that from 
these cases “it would be possible to cite doctrine or dictum to support 
almost any position one might wish to take relative to the construction 
of such a will.” Many estate tax problems hinge on these uncer- 
tainties because the law of the particular state, of course, controls the 
character and extent of property rights passed by a will. These un- 
certainties magnify the problems of ascertaining for estate tax pur- 
poses in the case of joint wills whether powers given a beneficiary are 
general or special, whether transfers were intended to take effect at 
or after death, whether income for life has been retained, and similar 
questions. 





65 Similar to Int. Rev. Cope or 1954, § 2036. Cf. Scofield v. Bethea, 170 F.2d 
934 (5th Cir. 1948), cert. denied, 336 U.S. 944 (1949). 

6 See Young, Doctrinal Relationship of Concerted Wills and Contracts, 29 Texas 
L. Rev. 489; Eagleton, Joint and Mutual Wills, 15 Cornett L. Rev. 358; Goddard, 
Mutual Wills, 17 Micu. L. Rev. 677. 

67 Phinney v. Kay, supra note 59, at 778-79. 

68 Helvering v. Stuart, 317 U.S. 154 (1942). 








RIGHTS OF THE HOLDER OF A BILL AGAINST 
THE DRAWEE AND OTHERS! 


Ratpyo W. AIcLER® 


Prior to the Uniform Negotiable Instruments Law (the “N.I.L.”), 
it was commonly held that the payee or later holder of a bill of exchange 
or check, the most common form of bill, had no cause of action against 
the drawee who failed or refused to pay the instrument on present- 
ment. This was true despite the fact that the drawee was indebted 
to the drawer in an amount that warranted the drawer in issuing the 
bill. Such failure or refusal might be the basis of an action against 
the drawee by the drawer but not by the holder. There was, as fre- 
quently stated, no privity beween the drawee and the holder. 

In a number of states, however, such holder was, before the N.I.L., 
deemed to have a cause of action against such drawee. This result was 
based on the ground that by issuing the bill the drawer had assigned, 
to the extent of the bill, his claim against his debtor, the drawee. 

The N.LL., in the interest of uniformity, provides in two sections 
that the issuance of the bill (or check) does not “of itself’ amount to 
an assignment of any part of the drawer’s claim against the drawee. 

Section 127 of the N.I.L. deals with bills of exchange in general. 
It declares that 

A bill of itself does not operate as an assignment of the funds 
in the hands of the drawee available for the payment thereof, and the 
drawee is not liable on the bill unless and until he accepts the same. 

Note the words: “the drawee is not liable on the bill,” etc. 

Section 189 deals specifically with checks, which of course are bills 
of exchange. It states that 

A check of itself does not operate as an assignment of any 
part of the funds to the credit of the drawer with the bank, and 
the bank is not liable to the holder, unless and until it accepts or 
certifies the check. 

Here the declaration is not as in section 127 that the drawee is not 
liable “on the bill” unless, etc., but that the drawee, the bank, is not 
liable “to the holder.” Why was section 189 put into the statute if it 
was not intended that the rule as to checks should be different from 
a bill of exchange not a check? The language used in section 127 pro- 





* See Contributors’ Section, p. 87, for biographical data. 
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hibits a type of action—one “on the bill.” By contrast, section 189 
seems to prohibit an action against the drawee, the bank, by a person, 
namely, the “holder.” 

An interesting pair of cases bearing on this situation are Elyria 
Sav. & Banking Co. v. Walker Bin Co. in Ohio' and State v. First Nat'l 
Bank, in New Mexico.? Each of these cases involved checks on which 
a trusted employee indorsed, without authority, the name of his em- 
ployer,’ the payee, which checks were ultimately paid by the drawee 
bank and charged to the account of the drawer. In each case the payee 
sued the drawee bank which had paid without any acceptance or 
certification. 

Relying on section 189, quoted above, the Ohio Supreme Court 
in the first case ruled against the plaintiff saying that this section was 

. intended to cover the liability of a bank to the holder of a 
check, and he can recover from the bank only when he brings 
himself within the provisions of this statute. If the check is neither 
accepted nor certified, there is no liability on the part of the bank 
to the holder.‘ 

In the New Mexico case the court, reversing the lower court, 
sustained the action, despite the reliance by the bank on section 189. 
The defendant, in relying on the section, cited cases headed by First 
Nat'l Bank v. Whitman,’ which were claimed to declare the effect of 
the principle stated in the section. The court observed that 


. . . these cases deny a recovery upon the check because of a want 
of privity between the payee and the drawee. With this principle 
and its application in the cases cited, we have no quarrel. But 
here the action is not sought to be sustained as one ex contractu, 
but rather ex delicto for the conversion.® 


It thus appears that the New Mexico court reads section 189 as if its 
terms were the same as those used in section 127. 





192 Ohio St. 406, 111 N.E. 147, L.R.A. 1916, 483, Ann. Cas. 1917 D, 1055 
(1915). A recent decision, Elwert v. Pacific Sav. & Loan Ass’n., 188 F. Supp. 395 
(1956) seems to agree with the Ohio court. 

238 N. Mex. 225, 80 P.2d 728 (1984). 

3In the Ohio case the employer-employee relationship was clear. In the New 
Mexico situation there was a question as to whether the unauthorized endorsement 
was made by one who really was the payee’s representative. See infra. 

4 Elyria Sav. & Banking Co. v. Walker Bin Co., supra note 1, 111 N.E. at 148. 

594 U.S. 348 (1877). 

6 State v. First Nat'l Bank, supra note 2, 30 P.2d at 729. 

“In the Whitman Case,” the court said, “the action was upon the draft itself. 
Certainly the bank had breached no contract with the payee. It sustained no con- 
tractual relations toward her. The holding in that case does not support a denial of 
liability for the bank’s intermeddling with the property of the payee, nor was recovery 
sought on that theory.” Ibid. 

In R. Mars, Contract Co. v. Massanutten Bank of ae 285 F.2d 158 (1960), 
the court allowed recovery by a holder against the drawee bank without any refer- 


ence to the N.I.L. and without any reference to the theory on which the recovery 
rested other than that the primary responsibility to determine the validity of an 
indorsement rests on the drawee bank. 
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The nature of the action in the Ohio case would have warranted 
a recovery ex delicto if the court had thought section 189 permitted it. 
Nothing in its opinion gives any indication that the court even thought 
of the possibility of a judgment on that basis. If counsel had argued 
that point, or if the court had thought of it, would the result have 
been as in New Mexico? The answer is, of course, purely speculative. 
The court’s clearcut observation that a drawee bank is not liable “to 
the holder” unless there was a certification warrants the speculation 
that it would have rejected the position taken in the New Mexico case. 

If the action by the holder had been not against the drawee bank 
but against a person, perhaps another bank that had cashed the check 
after the forged or unauthoized indorsement and which had then pre- 
sented the check to the drawee, the question clearly would not have 
involved section 189. In such action the law of conversion would seem 
clearly to warrant recovery ex delicto or probably a recovery in assump- 
sit, the tort being waived.’ If section 189 were not a part of the law, 
the position of the drawee that pays to one not entitled to the instru- 
ment on which payment is made, might well be considered the same, 
so far as the conversion element is concerned, as that of the intermediate 
bank or other person. 

Needless to say, if one is to succeed in the conversion action, no 
matter who may be the alleged converter, he must have such interest 
in the chattel that he may maintain that action.® 

The Ohio case referred to at the beginning of this article grew 
out of the following facts: One Smalley was indebted to the Bin Co. 
He drew a check on the Elyria Bank to cover that debt, the check 
being made payable to the order of McKain, the company’s manager. 
He delivered he check to Sutherin, a salesman who worked under Mc- 
Kain. Instead of turning the check over to the latter, Sutherin indorsed 
the check in McKain’s name, a forgery, and got it cashed by X Bank 
which, through customary channels, presented it to the drawee bank 
by which it was paid and charged to Smalley’s account.? The Bin Co. 
then sued the drawee bank with the result stated above. 





7In 38 Harv. L. Rev. 857, 858 (1925), the present writer discussed the question 
rather fully with reference to many decisions. 

8 See infra, p. 18. 

9 In the report of the Elyria Sav. Bank case it is stated that after the checks that 
Smalley put into the hands of Sutherin had been paid by the drawee bank and 
a to Smalley’s account, an action was brought by the Bin Company against 
Smalley to recover the amount of the checks, the theory, of course, being that Smalley 
still owed the company that amount. The trial court decided against the Bin Com- 
pany, it being pointed out that Sutherin had authority to receive the checks and 
— = delivery of them to him canceled Smalley’s obligation to the amount of the 
checks. 

That action against Smalley seems never to have gone to a higher court. The 
question is an intriguing one, and there are authorities each way. In an interesting 
case, Strickland Transp. Co. v. First State Bank of Memphis, 147 Tex. 193, 214 
S.W.2d 934 (1948), the conclusion was the same as that of the Ohio trial court, 
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It probably was a fact that while Sutherin had no authority to 
sign McKain’s name as indorser, he did have authority to receive the 
check on behalf of McKain. In other words, the check was effectively 
delivered to McKain. So far as the Bin Company’s action against the 
drawee bank, viewed as one for conversion, is concerned, the com- 
pany was entitled to judgment. The Ohio court, however, ruled that 
as a “holder” the plaintiff could not prevail, because of the sweeping 
language of section 189."° 


In the New Mexico case the wrongdoer (Sutherin in the Ohio 
case) was a collector of delinquent taxes. Two checks, one payable 
on its face to the order of the county treasurer, the other indorsed to 
him, came into the hands of the collector who then indorsed them 
in the name of the treasurer, but without authority, and collected the 
money they called for from the drawee bank. The action against that 
bank was the same sort as that by the Bin Co. in the Ohio case." As 
pointed out above, the New Mexico court sustained the action as one 
in tort for conversion. The court pointed out that the conversion thus 
charged to the defendant drawee was not in respect to any misappro- 
priation of any moneys or funds belonging to the payee (or indorsee) 
but in its dealing with the check, the “payee’s property.” The court 
added: 


Surely an action in conversion by the true owner of a check against 
one other than the drawee upon facts concededly amounting to con- 
version would not for a moment be questioned.'? The mere coinci- 
dence that the wrongdoer chances to be the bank upon which the 
check is drawn does not absolve it from liability. Nor do we think 
it was either the purpose or thought of the Negotiable Instruments 
Law in declaring the relationship, or want of it, of the payee of a 
check toward the drawee contractually, to license a wrong by the 
latter upon the former’s property rights in a check." 


No doubt there is force in what the court said. But the question 
remains, why did the framers of the law and the legislatures that 
enacted it sharply differentiate between bills generally in section 127, 
where it is declared that a drawee who has not accepted “is not liable 
on the bill,” and checks in section 189, where it is stated that in the 
absence of acceptance (certification) the drawee is “not liable to the 





but five of the eleven judges pe aged dissented. In the opinions in that case will 
be found references to many of the cases dealing with the problem. See 27 Tex. 
L. Rev. 718 (1949). 

10 See infra, note 14. 

11In neither case was it necessary for the plaintiff to label his action. So far as 
the pleadings were concerned, the judgment could go for the plaintiff if on the 
facts pleaded a cause of action was stated. 

12 Supra note 7. 

13 State v. First Nat'l Bank, supra note 2, 30 P.2d 782. 








7 ARIZONA LAW REVIEW [Vou. 3 


holder?” Since checks are bills of exchange, the statutory provisions 
regarding the latter apply to the former except as checks were deemed 
properly subject to different rules. The N.I.L. contains only a few 
sections dealing specially with checks (sections 184-189) and section 
189 is one of those. 

Of course it is a question of statutory construction. If one centers 
his attention on section 189, the only thing about it that tends to limit 
the specific declaration of nonliability to the holder is the fact that the 
section starts out with the statement that the check “of itself’ does not 
amount to an assignment, thus rejecting those authorities that had 
allowed actions against the drawee as a debtor. If that is all the sec- 
tion was intended to do, again one may ask, why the shift in language 
from the companion section, 127?" 

The New Mexico case came to a head on a demurrer by defendant 
bank on two grounds. The first was the one involving section 189. 
The other, viewing the complaint as attempting to state a case in con- 
version, was that the actiton should fail “because the county treasurer 
was never vested with title to the checks,” the idea being that until 
the checks were delivered to the treasurer and accepted by him, he 
had not acquired the proprietary interest in them that is essential for 
such claim." 

In his excellent treatise on Torts, Dean Prosser points out that 
“The fundamental idea underlying the tort [conversion] is that of inter- 
ference with the dominion or control over the chattel incident to some 
general or special ownership, rather than with the physical condition 
of the chattel itself."”. The New Mexico court found it unnecessary 
to determine whether the collector of delinquent taxes acquired pos- 





14Tn the law of negotiable instruments the word “holder” has technical signifi- 
cance. It must be remembered that such instruments must payable to “order” 
or to “bearer.” As to the former, the word means the payee or endorsee in posses- 
sion; as to the latter, it means the bearer. See the definition in section 191 N.LL. 
Since Sutherin in the Ohio case, though an agent, had authority to accept posses- 
- Od Smalley’s checks payable in effect to the order of the Bin Company, it was a 

older. 

15 If the Ohio Court meant what its broad language seems to mean, that the per- 
son named as drawee cannot be liable to the person who is a holder, perhaps it got 
itself out on a limb. If such person, though a holder, were suing the person named 
as drawee as an assignee of the drawer, or as a cestui in a trust or as a third party 
beneficiary of the contract between the drawee and drawer, it is a fair aunties 
that the Ohio court would not find section 189 a bar. If so, then why should it be 
a bar to recovery as for a conversion? It is true that the N.I.L. clearly declares that 
neither a bill nor a check “of itself” amounts to an assignment, but with other facts 
an assignment may be found. In such situations the holder is suing as a credifor- 
assignee and the defendant is sought to be charged not in his character of drawee 
but as a debtor. 

Perhaps we are faced with the conclusion that the N.I.L. was not drawn up with 
sufficient care. 

16 State v. First Nat'l Bank, supra note 2, 30 P.2d at 729. 

7 Prosser, Torts 66 (2nd ed. 1955). 
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session of the checks as agent of the treasurer in which case his pos- 
session would have amounted to that necessary “dominion or control,” 
or whether he held them as agent of the taxpayer, in which case the 
treasurer would not have had that “dominion or control.” The court 
found an answer unnecessary, for it considered the state and county 
to have ratified the receipt of the checks by instituting the action. 

This brings us to an interesting case recently decided in Colorado 
which involves several of the points adverted to above.'"® The case 
arose out of these facts: Phipps, indebted to A Company, drew his 
check on the drawee bank payable to the order of A Company. The 
envelope containing the check was, however, erroneously addressed to 
B Company, a concern in the same business as was A Company. 
Through the mails the check then got into the hands of B Company. 
By it the check was indorsed in the name of the payee and X Bank 
paid the check to B Company. Through the clearing process the check 
was then presented to the drawee bank which paid the X Bank the 
amount called for. That payment was then charged to the account 
of Phipps. When A Company learned what had happened, it insti- 
tuted suit, in several counts, against (a) the drawee bank, (b) X Bank, 
(c) Phipps, and (d) B Company. 

Any possible liability of the drawee bank to A Company quickly 
disappeared from the case, the court saying that the 

dismissal of the claims against First National Bank [the drawee] 
in the original complaint was probably based on the principle that 
the giving of a check does not assign present funds on deposit 
and does not create drawee liability to the payee unless and until 
it is accepted by the drawee. .. ." 
Thus, there being no decision on the point, the case is not authority 
either way on the problem of the Ohio and New Mexico cases. 

The precise question before the Colorado court was whether the 
lower court had properly dismissed certain claims against Phipps. That 
action was affirmed with the exception of a potential claim for dam- 
ages that might result from the alleged negligence of Phipps. In arriv- 
ing at this conclusion the court pointed out that A Company had had 
a choice of two courses. 

One alternative, the court said, was for the plaintiff, the named 
payee in the check issued by its debtor, to sue the drawer-debtor for 
the amount of the debt which the diverted check was designed to pay.” 





18 Denver Elec. & Neon Serv. Corp. v. Phipps, 354 P.2d 618 (Col. 1960). 

19 Td., 854 P.2d at 623. 

20 The denial of recovery from the debtor under somewhat similar circumstances, 
as pointed out above in connection with the Elyria Sav. Bank case, supra note 9, 
would not be in conflict since in the decisions denying re tn the dishonest party 
was an employee or agent of the creditor, while in the Colorado case he was a total 
stranger. See Morrison v. Chapman, 155 App. Div. 509, 140 N.Y.S. 700 (1913), 
as to where the loss occasioned by the “rascality” of an agent should fall. 
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The debtor would not be paying his debt twice for he could require 
the drawee bank to restore to his account the amount which had been 
improperly charged to it.2”7. The drawee would be reimbursed by the 
collecting bank —X Bank— because the amount of the check had 
been paid to the latter by mistake.” Whether this series of potential 
lawsuits could be shortcircuited by the plaintiff suing X Bank directly 
seems more than doubtful, for the money received by that bank from 
the drawee was not plaintiff's; it was the drawee’s money. 

The Colorado court, however, in setting forth the alternate course 
open to the plaintiff says flatly: “He can sue the collecting bank 
directly." Pausing abruptly at that point, one might jump to the 
conclusion that the court was thinking of a liability of the collecting 
bank for conversion. That plaintiff's claim could be grounded on the 
conversion theory seems out of the question, for, as said by the New 
Mexico court, A Company “was never vested with title to the checks;” 
it had never had even that minimal proprietary interest, possession! In 
the Ohio case, the delivery of the check by the drawer to Sutherin, 
though the latter turned out to be dishonest, was nevertheless a delivery 
to his employer. In the New Mexico case, the delivery to the delinquent 
tax collector may or may not have been, legally speaking, a delivery to 
the county treasurer; the court concluded that it did not need to decide 
that question, since, as it said, the treasurer and the state had effectively 
ratified the delivery. 

Though the court does not expressly reject the conversion approach, 
it distinctly states its basis for its conclusion as to liability of X Bank 
to the plaintiff as “adoption and ratification.” It states that the legal 
effect of the suit by plaintiff against X Bank was “adoption and rati- 
fication of the collection and payment of the check (notwithstanding 
that it was not endorsed).”* For this view the court relied on United 
States Portland Cement Co. v. United States Nat'l Bank, an earlier 
Colorado decision.” 





21 Drawee banks, as is well known, may, in general, charge to their customers’ 
accounts only those payments made in strict accordance with the genuine orders of 
those customers. In the Colorado case the only basis on which the drawee might 
have contested the demand that the credit be restored would be that the drawer 
of the check had breached his duty to his bank in mailing the check carelessly. 

22 The authorities, headed by the leading case of Canal Bank v. Bank of Albany, 
5 Hill (N.Y.) 287 (1848), are clear on this point. 

The same principle would, in theory at least, support an action then by X Bank 
against B Company. The net result then would be that the guilty party would be 
required to disgorge the money it had gees through its dishonesty. As a matter 
of practicality, however, the chances of getting reimbursement from B Company 
would probably have been slim. 

23 Denver Elec. & Neon Serv. Corp. v. Phipps, supra note 18, 354 P.2d at 623. 

24 State v. First Nat'l Bank, supra note 2, 30 P.2d at 729. 

25 Denver Elec. & Neon Serv. Corp. v. Phipps, supra note 18, 354 P.2d at 623. 

26 61 Colo. 334, 157 Pac. 202 (1916), L.R.A. 1917 A, 145. 

That A Company might have an effective remedy against B Company for the 
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The court in the New Mexico case found a ratification by the 
payee, but there it was of an act that, as stated above, might or might 
not have been that of an agent. That court thus was able to find in 
the payee a sufficient proprietary interest (possession) to enable him 
to maintain a conversion action. In the Colorado case” there was no 
possible agency relation, factually speaking, as between A Company 
and B Company; the action was not, and seemingly could not, have 
been based on the theory that X Bank being liable in tort, the former 
could waive the tort and sue in assumpsit. The “adoption and ratifi- 
cation” in this case was, as the Colorado court said, of the “collection 
and payment of the check” as a result of which, the court further 
pointed out, was payment of Phipp’s debt to A Company.” The “adop- 
tion and ratitfication” was effected not by something that had hap- 
pened before the action by A Company, but by the very action it 
brought against X Bank. The court’s way of expressing it was: “It can 
be said, therefore, that plaintiff renounced any claim predicated on the 
continued existence of the debt or on the non-discharge of the checks.”” 


In the Portland® case the drawee bank had paid checks to the 
presenting bank, the payee’s indorsement having been forged by a 
fraudulent agent of the payee. It was there held that the payee could 
ratify the payment by the drawee and then maintain an action against 
the collecting bank on the theory that it had collected and misappro- 
priated the proceeds of the checks and was thereby accountable to the 
plaintiff, payee, for the proceeds. 


It will be noted that in the Portland case there was an agency 
element as there was in the New Mexico case, and the resort to the 
ratification factor was not surprising in either instance. But in the 
Colorado case," it is clear that the forging or unauthorized indorser 
was in no sense an agent or other representative of the payee, nor did 
he ever purport to act as such. 

What was the nature of the action which the court declared was 
an “alternative remedy” against X Bank? Surely it was not in con- 
version or, waiving the tort, a quasi contractual action. If it is sug- 
gested that the basis of such action was money had and received by 
X Bank to the use of A Company, is it not an effective answer that 





money the latter collected on the Phipps check, on the basis of B Company being 
a constructive trustee, is indicated by the American Law Institute Restatement of 
Restitution, sections 165 and 126. Whether X Bank, which dealt with B Com- 
pany, could likewise be held to the same trust would, it seems, depend upon facts 
not disclosed by the report. 

27 Supra note 18. 

28 Supra note 23. 

29 Supra note 28, 854 P.2d at 624. 

30 United States Portland Cement Co. v. United States Nat'l Bank, supra note 26. 

31 Denver Elec. & Neon Serv. Corp. v. Phipps, supra note 18. 
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the money thus received was the drawee’s money? The “ratification” 
and “adoption” thus appear to rest on pretty unsubstantial basis, the 
Portland case presenting facts quite different. 

If Phipps instead of trying to pay his debt to A Company by 
check, had made up a package of money and then had sent the pack- 
age by careless mistake to B Company which then deposited the money 
in X Bank, it would probably not be seriously urged that A Company 
had no action against Phipps for the recovery of the debt; and any 
claim by A Company against X Bank, for instance to impress a trust 
on the deposited fund, would probably be summarily dismissed, even 
though X Bank knew how B Company got the money. In short, A 
Company never had a claim to that money. 











THE EFFECTS OF THE AUTONOMY OF THE 
PARTIES ON THE VALIDITY OF CONFLICT- 
OF-LAWS CONTRACTS UNDER THE 
STATUTE OF FRAUDS! 


Louis C, JAMEs*® 


I shall proceed under the theory that the proper characterization 
of the statute of frauds is substantive? rather than procedural. (It seems 
highly probable that in some instances the forum may use a procedural 
characterization of the statute of frauds as a disguise for the use of the 
forum’s policy* determinants. ) 





t This is the sixth of a series of articles on the Autonomy of the Parties relating to 
validity of conflict-of-laws contracts. See James, Effects of the Autonomy of the 
Parties on Conflict-of-Laws Contracts: Reason and Principle, 36 Cut.-Kent L. REv. 
84 (1959); James, Effects of the Autonomy of the Parties on Conflict of Laws Con- 
tracts: (Usury, Carrier Contracts and Insurance Contracts), 36 Cut.-KeENT L. REv. 
87 (1959); James, The Effects of the Autonomy of the Parties on the Validity of 
Conflict-of-Laws “Illegal Contracts”, Sunday, Gambling, Lottery and Other Agree- 
ments, 8 AM. U.L. Rev. 67 a! James, The Effects of the Autonomy of the 
Parties in the Validity of Conflict of Laws of Surety and Guaranty Contracts, 9 AM. 
U.L. Rev. 24 (1960); and James, Autonomy of the Parties in Conflict-of-Laws Sales 
Contracts, 62 W. Va. L. Rev. 223 (1960). 

* See Contributors’ Section, p. 87, for biographical data. 

| RESTATEMENT (SECOND), CoNFLICT OF Laws $ 834 (TENT. DRAFT NO. 6, 
1960); LerLtar, THE Law or Conrtict oF Laws 116, 117, § 64 (student ed. 1959); 
GoopricH, HANDBOOK OF THE CoNnFLICT OF Laws 245, § 88 (3d ed. 1949); Srum- 
BERG, PRINCIPLES OF CONFLICT OF Laws 141 (2d ed. 1951); Lorenzen, The Statute 
of Frauds and the Conflict of Laws, 32 Yate L.J. 311, 324 (1928); cf. Coox, THE 
LocicaL AND LEGAL BASES OF THE CONFLICT oF Laws, 154 (1949); CHesHie, 
INTERNATIONAL Contracts 60 (1948), there citing other authorities; cf. CHESHIRE, 
PrivATE INTERNATIONAL Law 55-56, 650-51 (5th ed. 1957); Caster, Private In- 
TERNATIONAL LAw: A COMPARATIVE STUDY OF THE RULES PREVAILING IN CANADA 
AND THE UNITED States 85 (1960); Ehrenzweig, The Statute of Frauds in the Con- 
flict of Laws: The Basic Rule of Validation, 59 Cotum. L. Rev. 874 (1959); 2 Ra- 
BEL, THE CONFLICT OF Laws 499 (1947). But cf. Ritz, Phantoms in Conflicts, 42 
Mey et 189 (1956). 


3 Could the reasons for the statute of frauds have been used by forums as policy 
determinants to affect decisions under the disguise of a characterization of “pro- 
cedural”? In Heaton v. Eldridge, 56 Ohio St. 87, 46 N.E. 638, 86 L.R.A. 817, 60 
Am. St. Rep. 737 (1897), the court observed that the Ohio statute of frauds was 
procedural. The court thought it was the legislative intent for the statute to be 
procedural. But why this legislative intent? Let us observe what the court says: 

That such was the intended scope of the statute is manifest [procedural in 

nature] when the purpose of its enactment is considered. Its well-known design 

was, as declared in the English statute of frauds (after which ours and those 
of most of the states are patterned), to prevent perjuries and fraudulent prac- 
tices which were the outgrowth of the general admission of parol testimony to 
prove almost every kind of contract, and by means of which people were often 
stripped of their estates, and burdened with liability by testimony of alleged 
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An example will focus our attention upon the problems herein. 
X, in state O, makes an oral contract with Y to be performed in state Z. 
The case comes on for hearing in state R. Under the law of state O 
the contract must be in writing and properly signed by the party to 
be charged, or his duly authorized agent, in order that it satisfy the 
statute of frauds. Under the law of state Z the contract is valid. X 
and Y have stipulated expressly for the law of state Z to govern their 
contract. What state law will forum R choose to govern the contract? 
Will state R define the law chosen as the internal law or the entirety 
of the law of the state chosen including its conflict-of-laws rules? Will 
forum R consider its policy determinants in making the choice of law 
or the policy determinants of a state as seen by the forum having the 
most vital or natural contact with an essential element of the trans- 
action? Must the forum consider possible constitutional limitations on 
the use of its policy determinants? (Constitutional limitations will not 
be considered in this article. ) 


The Rule 
Usually the intention of the parties, expressed‘ or presumed,’ is the 





conversations and verbal a ge : The statute is founded on consid- 

ee of public policy and those of a ‘moral nature, and declares a peremp- 

tory rule of procedure [emphasis supplied], which the courts of this state are 

not at liberty to disregard, in deference to the laws of any other state or 

country. 
Id., 46 N.E. 638, 640. See also, Third Nat’l Bank of New York v. Steel, 129 Mich. 
434, 88 N.W. 1050 (1902); Lemen v. Sidener, 116 Kan. 7, 225 Pac. 1048 (1924), 
citing with approval in much the same manner, Barbour v. Campbell, 101 Kan. 617, 
168 Pac. 879 (1917), in which case at Id. 880, Wharton is quoted with some details 
in buttressing this position; Lams v. Smith, 6 Del. 477, 178 Atl. 651, 105 A.L.R. 
646 (1935); Hamilton v. Glassell, 57 F.2d 1032 (5th Cir. La. 1932). True, many 
of the citations listed may be termed dicta, but this dicta gives us insight into what 
may be in the minds of some courts when they speak of the statute of frauds as 
being procedural. 

4A. S. Rampell, Inc. v. Hyster Co., 3 N.Y.2d 369, 144 N.E.2d 371, 165 N.Y.S.2d 
475 (1957); Dougherty v. Equitable Life Assur. Soc., 266 N.Y. 71, 193 N.E. 897 
(1934) (not a statute-of-frauds case); Sliosberg v. New York "Life Ins. Co., 
244 N.Y. 482, 155 N.E. 749 (1927) (not a statute-of-frauds case); Reighley v. 
Continental Illinois Nat'l Bank & Trust Co. of Chica o, 890 Ill. 242, 61 N.E.2d 29 
(1945) (not a statute-of-frauds case); Wm. H. Muller Co., Inc. v. Swedish Amer- 
ican Line, Ltd., 224 F.2d 806 (2d Cir. 1955) (not a statute-of-frauds case); Cerro 
De Pasco Copper Corp. v. Knut Knutsen, O.A.S., 187 F.2d 990 (2d Cir. 1951) (not 
a statute-of-frauds case); Hollywood "Plays, ‘Inc. v. Columbia Pictures Corp 
77 N.Y.S.2d 568 (1947), aff d, 374 App. Div. 912, 83 N.Y.S.2d 302 (1948), cond 
on other grounds, 299 N.Y. 61, 85 N.E.2d 865 (1949); Matson v. Bauman, 139 
Minn. 296, 166 N.W. 348 (1918); Prashker v. Beech Aircraft Corp., 258 F.2d 
602 (8rd Cir. 1958) (not a statute-of-frauds case); Rich & Rubin v. Clayton Mark 
& Co., 250 F.2d 622 (8th Cir. 1957) (not a statute-of-frauds case); Wells v. J. C. 
Penney Co., 250 F.2d 221 (9th Cir. 1957) (not a statute-of-frauds case); Hulme 
v. Sweetman Const. Co., 230 F.2d 66 (10th Cir. 1956) (not a statute-of-frauds case); 
Boyd v. Curran, 166 F. Supp. 193 (S.D.N.Y. 1958) (not a statute-of-frauds case); 
Nissenberg v. Felleman, 162 N.E.2d 304 (Mass. 1959) (not a statute-of-frauds case); 
Overseas Trading Co., S. A. v. United States, 159 F. Supp. 382 (Ct. Cl. 1958) (not 
a statute-of-frauds case). 

5 Wilson v. Lewiston Mill Co., 150 N.Y. 314, 44 N.E. 959 (1896); Halloran v. 
Jacob Schmidt Brewing Co., 187 Minn. 141, 162 N.W. 1082 (1917); D. Canale & 
Co. v. Pauly & Pauly Cheese Co., 155 Wis. 541, 145 N.W. 872 (1914); Campbell v. 
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ultimate criterion of the governing law for the validity of conflict-of- 
laws contracts under the statute of frauds. The law chosen to govern 
the contract must not conflict with the public policy of the forum, or 
with the public policy of a place having the most vital or natural con- 
nection with an essential element of the transaction as viewed by the 
forum. The forum’s public-policy restrictions are, in turn, subject to 
constitutional’ limitations. 


In General 

Some courts indicate that the validity of a conflict-of-laws con- 
tract under the statute of frauds is governed by the law of the place 
of making;® other courts state that the law of the place of performance’ 
governs; whereas when the contract is both made and to be performed 
in the same place, that'® law is chosen to govern the agreement. Some 
courts view the intention" of the parties as the governing law of the 
transaction. 

As I have stated before,’? it is my contention that often when 
courts speak of the law of the place of making, place of performance, 
et cetera, as governing the validity of the parties’ contracts, they may 





Sheraton Corp. of America, 863 Mo. 688, 253 S.W.2d 106 (1952); Eckhart v. Plastic 
Film Corp., 129 F. Supp. 277 (D.C.D.Conn. 1955); Castorri v. Milbrand, 118 So. 2d 
563 (Fla. 1960); Macias v. Klein, 203 F.2d 205 (8rd Cir. 1953), cert. denied, Macias 
v. Oakland Truck Sales, 846 U.S. 827 (1953); Silverman v. Indevco, Inc., 106 
N.Y.S.2d 669 (Sup. Ct.), aff'd, 279 App. Div. 573, 107 N.Y.S.2d 542 age Bit- 
terman v. Schulman, 265 App. Div. 486, 39 N.Y.S.2d 495 (1948); Rubin v. Irving 
Trust Co., 107 N.Y.S.2d 847 (1951), d, 280 App. Div. 348, 113 N.Y.S.2d 70 
(1952), reargued and aff'd, 113 N.Y.S.2 77 (1952), rev’d on New York domicile 
rather than Florida, 305 N.Y. 288, 118 N.E.2d 424 (1953) (strong policy of New 
York turned the decision after New York found to have more important contacts than 
Florida with the transaction); Oakes v. Chicago Fire Brick Co., 388 Ill. 474, 58 
N.E.2d 460 (1945), rehearing denied, 58 N.E. 3d 460 (1945); Hamilton v. Glassell, 
57 F.2d 1032 (5th Cir. 1932). 

6 Rubin v. Irving Trust Co., 8305 N.Y. 288, 118 N.E.2d 424 (1953); Joseph v. 
Krull Wholesale Drug Co., 147 F. Supp. 250 ‘(E. D. Pa. 1956); A. S. Rampell, Inc. 
v. Hyster Co., 3 N.Y.2d 369, 144 N E2d 871, 165 N.Y.S.2d 475 (1957); Heaton 
v. Eldridge, 56 Ohio St. 87, 46 N.E. 638, 36 L.R.A. 817, 60 Am. St. Rep. 737 
(1897); Third Nat’l Bank of New York v. Steel, 129 Mich. 434, 88 N.W. 1050 (1902). 

7See James, The Effects of the Autonomy of the Parties on the Validity of Con- 
flict-of-Laws Sales Contracts, 62 W. Va. L. Rev. 223, 225 n.7 (1960). 

8 Lams v. F. H. Smith Co., 6 Del. 477, 178 Atl. 651 (1935); Canister Co. v. Na- 
tional Can Corp., 63 F. Supp. 861 (D. "Del. 1946); Continental Collieries, Inc. v. 
Shober, Jr., 180 F.2d 631 (Brd Cir. 1942); Anderson v. May, 10 Heisk (Tenn. ) 84 
(1872); Cochran v. Ward, 5 Ind. App. 89, 29 N.E. 795 (1892); Callaway v. Pretty- 
man, 218 Pa. 293, 67 Atl. 418 (1907); Linn v. Employees Reinsurance Corp., 392 
Pa. 58, 189 A.2d 638 (1958); Smith v. Onyx Oil & Chemical Co., 120 F. Supp. 674 
(BD. Del. 1954), vacated, 218 F.2d 104 (1955). 

9 Bernstein v. Lipper Mfg. Co., 307 Pa. 36, 160 Atl. 770 (1932); 4 e v. 
Keller, 164 Ind. 681, 74 N.E. 523, "69 L.R.A. 870, 108 Am. St. Rep. 324 (190 

10 Denny v. Williams, 5 Allen (Mass. it (1862); Sun Life Assur. Co. of a 
v. Hoy, 174 F. Supp. 859 (E.D. Ill. 1959); Cleapor v. Atlanta B. & C. R. Co., 123 
F.2d 374 (5th Cir. 1941). 

1! Cases cited notes 4, 5 supra. 

12 See James, The Effects of the Autonomy of the Parties on the Validity of Con- 
flict-of-Laws Sales Contracts, 62 W. Va. L. Rev. 223, 226, 227 (1960). 
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mean that these physical designations in space may be indications of 
what the parties mentally intended as the law to govern their agree- 
ment when they have not expressly stipulated for a reasonably con- 
nected place law to govern the transaction. The question remains, 
should not the courts use these spatial contacts on all occasions to 
reach parties’ intent law when, by their words, deeds, or other sur- 
rounding circumstances, the parties have not otherwise indicated the 
law they desire to govern the validity of their agreement? It often 
appears that the law of the place of performance, the place of making, 
et cetera, are but mere presumptions,"* in many instances, by means of 
which some courts, when the parties have not expressly stipulated a 
reasonable law to govern their contract, viewing the evidence they 
have before them, try to locate what law the parties actually intended 
as the law to govern their transaction. If we approach the cases from 
this angle, it seems that the law governing the validity of conflict-of- 
laws contracts under the statute of frauds is not in a chaotic state. 
Another question (prior to case discussion) seems pertinent: If 
the statute of frauds is substantive, is there any reason why the parties 
should not be as free in the choice of a reasonably connected place 
law with the transaction in this area as in other substantive matters of 
conflict-of-laws contracts relating to validity? Should the parties be 
as restricted in this area as in others of substantive law relating to the 
validity of the agreement since this area relates to the formal validity 
of the transaction? 
A noted writer seems to answer these questions. 
If, for instance, two Englishmen make a contract by which the 
one agrees to act in a play to be produced by the other at a Lon- 
don theatre, the mere fact that they sign a memorandum to this 
effect in some foreign place scarcely requires that the one question 
of formal validity should be tested exclusively by the lex loci con- 
tractus. The place may be accidental. It may even be uncertain, 
as for instance when the parties conclude the transaction in the 
Simplon-Orient express to Istanbul. Moreover, if English law gov- 
erns the contract in every other respect, as obviously it does, why 
should the single question of formal validity be imperatively referred 
to another law?" 
Other"’ than statute-of-frauds cases have been used because of the 


paucity of cases under the statute relating directly to the point at issue. 





13 Ibid. 

14 CHESHIRE, PRIVATE INTERNATIONAL Law 228 (5th ed. 1957); Cf. Goopricu, 
HANDBOOK OF THE ConFLict OF Laws 316, 317, 318 (3rd ed. 1949); Srumserc, 
PRINCIPLES OF CONFLICT OF Laws 141-47 (2nd ed. 1951); Dicey, Conruiict oF 
Laws 624-29 (6th ed. 1949). 

'5 Although I Guapo with Goodrich that the formal validity of Conflict-of-Laws 
contracts must comply with an ene rule of the lex loci contractus, I do agree 
that there is no reason why, at the maximum of requirements, the formal validity 
of the agreement should be more restrictive in the choice-of-law field than in mat- 
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It is felt that were parties better informed of the law relating to formal 
validity the cases bearing upon our discussion might be more numerous. 
Let us now turn to the cases. 


In Wilson v. Lewiston Mill Co."* (a presumed-intent statute-of- 
frauds transaction ), plaintiffs were cotton dealers in New York. They 
filled their orders for cotton (which they later sold to mills for process- 
ing) in the South. They sent an agent to a mill (defendant's) in 
Maine. Plaintiffs, through this agent, made an offer to the defendant 
mill in Maine. The defendants made an offer of purchase which was 
transmitted to plaintiffs in New York, the cotton to be delivered in 
Maine, there to be inspected and paid for. It was held by the court 
that the contract was a Maine transaction and controlled by the laws 
of that state since the parties might be assumed to have intended 
Maine law to control. The court said: 


It is now contended that the contract was a New York contract, 
and not a Maine contract, and that, consequently, it is not con- 
trolled by the statute of frauds of Maine. Owing to the great num- 
ber of cases appearing in the books bearing upon this question, its 
solution is involved in some difficulty. The transactions of the busi- 
ness world are so numerous, and of such a variety, that it is difficult, 
if not impossible, to formulate a general rule that should control 
in all cases in the determination of such a question. In some cases 
the place where the contract was accepted has been considered as 
controlling; in others, where the contract of affreightment was made; 
and still others, the place where the contract is to be performed.” . . . 
A further discussion of them, we do not deem necessary or profit- 
able, for, as has been stated, the question must be determined with 
reference to the facts and circumstances surrounding the parties in 
each case, and the intention of the parties, so far as it is disclosed, 
must control. The place where the contract is accepted is important. 
It fixes the time that the minds of the parties met, and the contract 
was consummated. It does not, however, necessarily determine that 
place or law under which the contract must be executed. So also, 
is the place important where the contract was talked over, and its 
substantial details arranged. Yet this, standing alone, may not con- 
trol, for the place in which the contract is to be executed is of 
equal importance in determining what must have been the inten- 
tion and purpose of the parties. The lex loci solutionis and the lex 
loci contractus must both be taken into consideration, neither of 
itself being conclusive; but the two must be considered in connec- 
tion with the whole contract, and the circumstances under which 
the parties acted in determining the question of their intent.'® 





ters relating to essential validity. It would seem that form is not as important as 
essence in any phase of life. See GoopricH, HANDBOOK OF THE CONFLICT OF Laws 
816-20 (8rd ed. 1949). 

16 Supra note 5. 

7 Id. at 822, 44 N.E. at 961. 

18 Id. at 328, 44 N.E. at 961-62. 
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This case has several points of significance. The statute of frauds 
is definitely characterized as substantive rather than procedural. Thus, 
it appears, the law controlling substantive validity matters will control 
the statute of frauds (formal validity). The court considered the 
intent of the parties as controlling the proper choice of law. In doing 
this, the place of making, et cetera, was considered as a factor or 
presumption in arriving at the intent of the parties when that intent 
was not “spelled out”. The court avoided renvoi by using the local 
law of Maine as the intended choice of law. No forum policy deter- 
minant intervened to prevent the use of Maine law. It was a reasonably 
connected law with an essential element of the transaction. 

In Halloran v. Jacob Schmidt Brewing Co.,’° it was observed by 
the Minnesota court that since the guaranty agreement was executed 
in the forum as required by the statute of frauds of the state where it 
was made and to be performed, it should be enforced in the forum. 
Said the court: 

As a general rule, a contract entered into with all the formalities 
required to make it valid in the state where made and to be per- 
formed will be enforced in another state unless contrary to the 
public policy of the laws of the forum: In England it was held in 
Leroux v. Brown, 12 C. B. 801, that the statute of frauds pertained 
to the remedy or procedure, and therefore the courts of England 
would not enforce a verbal contract made and to be performed 
in France, though there valid, because in England the statute reads 
that no action could be maintained upon the contract unless in 
writing. In that case one of the judges suggested a distinction be- 
tween the fourth and the seventeenth sections in their statute of 
frauds, namely, that since the former says no action shall be main- 
tained upon certain contracts unless in writing, it merely relates 
to procedure, and therefore applies to every contract, no matter 
where made or where to be performed implying that the latter sec- 
tion, which reads that no contract of the kind therein specified shall 
be good unless in writing, relates to the validity of the contract, 
rather than to the procedure, and might not apply to a foreign 
contract. In Wharton, Conflict of Laws (3d ed.) Secs. 690b-690F, 
the matter is fully discussed.” 
The court further observed that: 

The parties being in Iowa, desired [intended] to contract with 
reference to the lease of property therein situate, and to have the 
payment of the rent therefor guaranteed to the landlord in Iowa. 
The guaranty to be valid was considered within their statute of 
frauds, and was accordingly expressed in writing, signed by the 
guarantor in strict conformity with that statute. It would seem 
that the parties took pains to comply with the only statute of frauds 
applicable to their contract.! 





19 Supra note 5. 
20 Id. at 145-46, 162 N.W. at 1084. 
21 Id. at 147, 162 N.W. at 1084. 
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The court then held the contract valid observing that it was not against 
the public policy of Minnesota, the forum. 

From the Halloran case, we may observe that the court charac- 
terized the statute of frauds as substantive and to be considered in 
choice-of-law matters relating to the validity of the contract as other 
substantive law questions. Renvoi was avoided as apparentlty not 
within the contemplated intent of the parties. The law chosen by the 
court to govern the agreement had a reasonable connection with an 
essential element of the transaction. 


In D. Canale & Co. v. Pauly & Pauly Cheese Co.,” plaintiff and 
defendant orally contracted in Tennessee whereby the defendant agreed 
to sell to the plaintiff a quantity of cheese. Wisconsin was the agreed 
place of performance. By the laws of Tennessee the contract was valid. 
Under the laws of Wisconsin the contract (because of the amount in- 
volved in value) was unenforceable. Even though Wisconsin was the 
agreed place of performance, the court, looking to the intent of the 
parties to make a valid contract, decided that it might be presumed 
that they intended the law of Tennessee to control the formal validity 
of their agreement. Said the court: 


There being nothing inherently bad about such a contract as that 
in question, if it is valid by the place of the agreement, it should 
be so treated here, regardless of our statute of frauds. International 
Harvester Co. v. McAdam, 142 Wis. 114, 124 N.W. 1042, 26 L.R.A. 
(N.S.) 774, 20 Ann. Cas. 614.” 

Continued the court: 


The trial court seems to have regarded the agreed place of per- 
formance conclusive in favor of the claim that the agreement 
should be held to be a Wisconsin contract. Such circumstance is 
not necessarily conclusive. The place of a contract is a matter 
of mutual intention. For aids in discovering such intention, there 
are some rules, any one of which is persuasive, merely, or conclu- 
sive, or not of any evidentiary value, according to the circumstances. 
. . . .The law is thus stated in the International Harvester case: “As 
to mere personal contracts the law thereof as to their validity and 


interpretation, is that of the place where they were made; .. . un- 
less the parties thereto intended that they should be governed by 
the law of the place of performance, or some other place; . . . but 


the intended place, as determined by legal presumption in some 
cases and evidentiary circumstances in others, settles all questions 
as to [the legal test of] validity. 
The court’s decision in favor of the intent theory in the choice of 
law pertaining to the validity of contracts is so clear and convincing 





22155 Wis. 541, 145 N.W. 372 (1914). 
23 Id. at 548, 145 N.W. at 372. 
24 Id. at 544, 145 N.W. at 372. 
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that it would be pointless to discuss it. Again, renvoi was avoided 
apparently as not conducive to parties’ intent law. 

The case of Campbell v. Sheraton Corporation of America® (stat- 
ute-of-frauds employment contract in which characterization and pre- 
sumed intent were used by the court to arrive at its decision) is of 
some degree of interest. Here, an employment agreement was made 
which was not to be performed within one year from the making 
of the contract. It was alleged by the plaintiff to have been made 
with the defendant in Massachusetts and contended that Massachu- 
setts law controlled its validity. Massachusetts law was to the effect 
that an agreement made to be performed in a particular place was 
to be controlled by the law of the place of performance. The contract 
was to be performed in Missouri. The Missouri statute of frauds was 
a “no-action-shall-be-brought” type” and considered remedial. The court 
found the agreement governed by the Missouri statute of frauds and 
in so doing stated: 

With respect to the law of place of performance, the Massachu- 
setts case of Old Dominion Copper Mining & Smelting Co. v. Bige- 
low, 1909, 208 Mass. 159, 174, 89 N.E. 198, 200, 40 L.R.A.N.S. 314, 
states: “Where a contract is made with a purpose [intent] by the 
parties to it that it shall be performed in a particular place, its valid- 
ity and interpretation are to be determined by the law of the place 
where it is to be executed [performed]. It is made with a view 
to that law.” 
The court then by means of presumed intent of the parties under 


Massachusetts law found that the Massachusetts law referred the case 
for the governing law to Missouri and that the Missouri statute of frauds 
(internal law of Missouri here used) was procedural and controlled 
the agreement. The court found, in its characterization of Missouri 
law (internal law of Missouri) as procedural that the agreement did 
not comply with the Missouri statute of frauds. The court went fur- 
ther and stated that in the event the forum found the enforcement 
of a contract before it objectionable to its public policy it would refuse 
the enforcement of the agreement. Apparently, the Massachusetts 
court in the case at bar did not find any objectionable features contrary 
to Massachusetts public policy. 

The case “rings a bell” of some significance. Presumed intent is 
used by the Massachusetts court to arrive at its decision to use Mis- 
souri law. When Missouri law is referred to it is to the internal law 





25 363 Mo. 688, 253 S.W.2d 106 (1952). 

26 See Leroux v. Brown, 12 C.B. 799, 188 Eng. Rep. 1119 (C.P. 1852). Also see 
Ehrenzweig, Contracts in the Conflict of Laws, Part One: Validity, 59 Cotum. L. 
Rev. 973, 995, 996 (1959); Ehrenzweig, The Statute of Frauds in the Conflict of 
Laws: The Basic Rule of Validation, 59 Cotum. L. Rev. 874 (1959). 
ass v. Sheraton Corp. of America, 363 Mo. 688, 698, 253 S.W.2d 106, 109 


$ 
& 
x 
a 
e 








| 
a 
a 
2 
i 
3 
] 


vino x 


Cte ATR Na a 


SRS a eS AT 


Ey 





1961] CONFLICT OF LAWS $l 


of Missouri rather than to its law in its entireaty including its con- 
flict-of-laws rules which might have referred the case back to Massa- 
chusetts or to some other state law as controlling the validity of the 
agreement. Thus renvoi is neatly disposed of. How much better it 
would have been had the parties expressly stipulated a reasonably con- 
nected law to govern their contract so that the court might have been 
saved these myriad mental gyrations needs no further explanation. 

In Robert H. Eckhart v. Plastic Film Corp.,” there was an action 
by a former employee against his former employer for wrongful termi- 
nation of an alleged oral agreement for life employment. The action 
being in a federal district court sitting in Connecticut the federal court 
followed the state court’s characterization of the statute of frauds and 
looked to the law of the place of performance as the law controlling the 
validity of the agreement. New York law, the place of performance of 
the contract, was thus looked to as controlling the statute of frauds 
applicable to this case. Under the New York law an oral contract for 
life employment was found not to be within the provisions of the New 
York statute of frauds since such a contract could terminate within one 
year. 


In stating that the Connecticut state courts would look to the law 
of the place of performance [New York] to find the law controlling 
the formal validity of this agreement, the court apparently looked to 
the internal law of New York rather than using a renvoi process which 
might have led the court far afield. It may be assumed that few (if 
any) contracting parties are cognizant of the manifold intricacies of 
renvoi. Normally, might not the parties in such cases be presumed 
(when an expressed intent is not used) to intend the local or internal 
law of the state to govern the question of formal validity? Possibly, 
the court in the Eckhart case reasoned in this manner. Certainly, the 
court cited two presumed intent cases’ as a reason for the Connecticut 
state courts following the place-of-performance rule. 


In Castorri v. Milbrand,® there was a suit to recover for the alleged 
breach of an oral agreement whereby defendants were to employ plain- 
tiff to manage defendants’ construction firm for a period of years. 
The contract was made in Michigan and partly to be performed there 
although the greater part of its performance was to take place in 
Florida since it related to the work of a construction firm located at 
Fort Lauderdale, Florida. Some work of the plaintiff employee was 
performed for defendants while he was in Michigan. 





28 129 F. Supp. 277 (D.C.D. Conn. 1955). 

29 McLoughlin v. Shaw, 95 Conn. 102, 111 Atl. 62 (1920); and Craig & Co., Ltd. 
v. Uncas Paperboard Co., 104 Conn. 559, 118 Atl. 673 (1926). 

30118 So. 2d 563 (Fla. 1960). 
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The court, in its decision, leaned to the law of the place of mak- 
ing (Michigan, and it was also the place of some of the performance 
of the agreement) as the law to determine whether the oral contract 
was valid or not. In deciding that Michigan law should control the 
validity of the oral agreement the court looked to the internal law 
of Michigan thus eliminating any chance of renvoi being used. The 
court also characterized the Michigan statute of frauds as substantive 
rather than procedural in so far as it applied to this case. 


In looking to the law of the place of making as the proper choice- 
of-law rule to govern the validity of the contract the court cited the 
United States Supreme Court in Scudder v. Union Nat'l Bank." The 
Scudder case cites with favor Miller v. Tiffany as well as Andrews 
v. Pond.* It may be assumed today that many writers would classify 
both the Miller™ case and the Andrews* case as intent-theory authori- 
ties. It is believed, therefore, that the court in the case at bar may 
have leaned heavily upon the intent theory for the proper choice of 
law to control the formal validity of this case irrespective of its omis- 
sion to state so directly. 


Macias v. Klein® presents interesting points in characterization 
and the avoidance of renvoi. It seems that in 1948, a verbal agree- 
ment (for a stipulated sum) was entered into in California between 
Macias, as seller, and Oakland Truck Sales, Incorporated, as buyer, 
for sale of truck parts. The buyer then delivered a check to seller for 
a part of the sum stipulated for in the sales arrangement. In October, 
1948 (thereafter), the seller telephoned the buyer from California and 
suggested modification of the sales contract so as to increase the parts 
items sold to a somewhat larger sum than that for which the original 
agreement called. The buyer agreed to this arrangement over the 
telephone and asked the seller to credit his account on the new 
agreement with the original down-payment on his first agreement. The 
goods were shipped to the buyer in Detroit with the bill of lading 
attached and on the bill of lading was noted a credit of the down- 
payment made under the first agreement of sale. 

Apparently, the buyer was in Pennsylvania when this second alleged 
agreement was made and when the offer was accepted over the tele- 
phone by speaking his acceptance in the telephone in Pennsylvania. 
This point is not too clear from the opinion. When the buyer refused 





3191 U.S. 406 (1876). 

32] Wall. 298 (1863). 

3313 Pet. 54 (1889). 

34 Supra note 382. 

35 Supra note 33. 

36 203 F.2d 205 7 Cir. 1953), cert. denied, Macias v. Oakland Truck Sales, 
846 U.S. 827 (1958 
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to accept the goods and honor the second agreement the question neces- 
sarily arose as to the proper choice-of-law rule to govern the formal 
validity of the alleged second agreement. 

The case arose under the diversity rule in a federal district court. 
The court observed that since this was a diversity case it must follow 
the rule of Pennsylvania, where it sat, as to the proper choice of law 
to govern the validity of the contract. In the eyes of the federal court 
the statute of frauds affected substance but under the applicable law 
in Pennsylvania to this case the Pennsylvania statute of frauds was 
considered by the Pennsylvania state courts as procedural. The fed- 
eral court, after characterizing the Pennsylvania statute of frauds as 
substantive, followed the Pennsylvania state law and state characteri- 
zation of the same statute as procedural to conform in diversity cases 
with the state law of the state where it was sitting. Since the second 
agreement of the case at bar did not conform to the Pennsylvania 
state statute of frauds (which was procedural by state court interpre- 
tation), it was void. The court looked only to internal law of Penn- 
sylvania rather than to Pennsylvania law in its entirety including its 
conflict-of-laws rules which might have produced some complicated 
renvoi problems. Of course, if a forum court classifies its statute of 
frauds as procedural and is convinced that legislative intent directs 
that it be applied even to conflict-of-laws cases there is little that 
parties’ stipulated law can do to remove this obstacle. It may be 
doubted that legislative intent advisedly goes this far. It is also pos- 
sible that forum courts may, at times, use a procedural classification 
as a “cover” or “disguise” for the use of its own public policy” deter- 
minants. 

In Silverman v. Indevco, Inc.* there was an action by Silverman 
against Indevco on an alleged oral contract of employment made in 
Pennsylvania for a period of two years. The court held that a con- 
tract made in Pennsylvania in the absence of a clear intention of the 
parties that the agreement be covered by the law of the place of 
performance would be controlled as to its validity by the lex loci con- 
tractus. The contract was to be performed in New York under which 
law the contract would have been void as not being in writing. The 
court assumed that the parties intended a valid contract and since it 
would be valid under Pennsylvania law, that the parties did intend 
Pennsylvania law to govern their transaction. Renvoi was avoided 
by the use of the internal law of Pennsylvania. 

In Bitterman v. Schulman® (a real estate brokerage oral contract 





37 Supra note 3. 
38 106 N.Y.S.2d 669 (1951), affd, 107 N.Y.S.2d 542, 279 App. Div. 578 (1951). 
39 89 N.Y.S.2d 495, 265 App. Div. 486 (1943). 
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made in New York which involved real estate situated in New Jer- 
say), the court stated: “The validity and operation of a contract are 
generally governed by the law of the state where the contract was 
made, unless the contract provides otherwise or by its terms is to be 
performed in another state. . . ."” 


In the case of Rubin v. Irving Trust Company“ (a contract made 
in Florida, where it was valid even though oral, attempted to control 
the testamentary disposition of property apparently in New York where 
deceased was apparently domiciled at his death and where the will 
was probated) the court used the center-of-gravity” theory in order to 
arrive at its opinion that New York law (by which law the oral agree- 
ment was invalid) controlled the agreement. 


It is of interest that the court in citing authority for its use of the 
center-of-gravity theory cited Wilson v. Lewiston Mill® and Jansson v. 
Swedish American Line.“ Few would doubt that the courts in these 
two cases used the presumed intent theory for the governance of the 
contract. Possibly, the center-of-gravity theory may be considered by 
some courts as no more than a “by-road presumption™ to arrive at 
the intent theory when it is not expressly stipulated by the parties. 


Also noteworthy in this case is the court’s implied reasoning that 
Emery v. Burbank® and Caruth v. Caruth” were largely decided upon 
grounds of policy determinants. Again, I ask, do some courts at times 
use a procedural characterization of the statute of frauds to gain 
policy ends? 

In Oakes v. Chicago Fire Brick Co.,“ the court observed that the 
oral contract was made in Pennsylvania and to be performed in sev- 


eral states. Said the court: 
. in George v. Haas, 311 Ill. 382, 143 N.E. 54, 55, it was stated 





# Id. at 498, 265 App. Div. at 489, aff'd, 46 N.Y.S.2d 250, 267 App. Div. 858, 
56 N.E.2d 294 (1944). 

41107 N.Y.S.2d 847 (1951), rev'd, In re Rubin’s Will, 113 N.Y.S.2d 70, 280 App. 
> is affd, Rubin v. Irving Trust Company, 305 N.Y. 288, 113 N.E.2d 
4 953). 

42 For the Center-of-Gravity theory see Global Commerce Corp. v. Clark-Babbitt 
Indus., 239 F.2d 716 (2d Cir., 1956); and Rubin v. Irving Trust Co., supra note 41. 

43 Supra note 5, cited in Rubin v. Irving Trust Co., 280 App . Div. 848, 352, 113 
N.Y.S.2d 70, 75 (1952), reargued and affd, 305 N.Y. 288, 3 ‘N.E.2d 424 (1953). 

44185 F.2d 212 (1st Cir. 1950), cited in 280 App. Div. 848, 354, 113 N.Y.S.2d 
70, 75 (1952). 

45 Supra note 42. 

4163 Mass. 326, 89 N.E. 1026, 28 L.R.A. 57 (1895), cited in Rubin v. ~~ 
Trust Co., 280 App. Div. 348, 354, 113 N.Y.S.2d 70, 75, 76 1952), reargued 
aff d, 113 N.Y.S.20 7 77 (1952). 

47 Caruth v. Caruth, 128 Iowa 121, 1038 N.W. 108 (1905), cited in Rubin v. Irving 
Trust Co., 280 Ap . Div. 348, 354, 113 N.Y.S.2d 70, 75, 76 (1952), reargued 
aff d, 113. NYS.3d 77 (1952). 

48 388 Ill. 474, 58 N.E.2d 460 (1944), rehearing denied, 58 N.E.2d 460 (1944). 
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that if a contract is executed in one state with the intention that it 
is to be performed in another, and the states are governed by dif- 
ferent laws, the law of the place where the contract is to be per- 
formed will control as to its validity and will prevail over the law 
where the contract was entered into and it will be enforced under 
the law of the place of performance. . . . Parties are presumed to 
contract with reference to the law of the state where the contract 
is to be performed, rather than of the state where the contract was 
made, and to agree to be governed by such law.” 
The court continued: 
Having reached the conclusion that the intention of the parties 
must be considered as a guide in this case, we have endeavored 
to find something in the proof concerning the terms of the agree- 
ment as to the place of performance so as to apply the rule an- 
nounced in George v. Haas, 311 III. 382, 143 N.E. 54. That we have 
been unable to do.” 
The court then decided that since it could not find a definite place 
of performance that would control the contract it would use the place- 
of-making law (Pennsylvania) as the most logical presumed-intent 
law of the parties. Renvoi was avoided. The forum court (Illinois) 
could find nothing in its public policy to hinder the enforcement of 
the contract in Illinois. 


In Hamilton v. Glassell® (suit for breach of a partly oral contract 
to take Texas oil and gas leases, drill wells, et cetera, held not to lie 
under forum’s characterization of Texas statute of frauds as procedural 
and forum’s mandatory statutory requirements not being met), the 
court observed: 

It is not alleged where the contract here in question was made, 
but, since it concerns Texas land and could have been performed 
only in Texas, the “epee must have looked to the law of Texas 
[emphasis supplied by writer] as governing their relations under it. 
Pritchard v. Norton, 106 U.S. 124, 1 S. Ct. 102, 27 L. Ed. 104. By 
the same authority questions touching its validity and construction 
are to be solved by the law of Texas, but questions relating to the 
remedy upon it are regulated by the law of the forum, in which 
the remedy is sought.” 
Since the Texas statute of frauds as characterized by the forum (Lou- 


isiana) court was procedural, the forum looked to its own law to deter- 
mine the validity of the contract. How did Louisiana classify its own 
statute of fraudsP The court found that the Louisiana statute was 
procedural and so Louisiana law controlled. If the statute of frauds 
was characterized as substantive by all courts it would appear that 
parties’ intent law would have one less hurdle to cross. Undoubtedly, 





49 Id, at 477-78, 58 N.E.2d at 462. 
50 Id. at 478, 58 N.E.2d at 462. 
5157 F.2d 1082 (5th Cir. 1932). 
52 Id. at 1088. 
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had the characterization of both the Texas and Louisiana laws been 
substantive rather than procedural the court would, unless a strong 
policy determinant had made the local enforcement of the contract re- 
pugnant to the forum, have carried out the parties’ stipulated law as 
it undoubtedly attempted to do under a presumed intent law. 


Stipulated Law 


In A. S. Rampell, Inc. v. Hyster Co.,* there were two contracts in 
regard to plaintiffs (A. S. Rampell, Inc.) distributorship of defendant's 
(Hyster Company) products pertaining to the duration and under what 
terms the agreements might be terminated. The first was written. The 
second, which purported to modify the first, was oral. Plaintiff was a 
distributor in New York and New Jersey of defendant Hyster’s manu- 
factured products. Hyster was an Oregon corporation doing business 
in New York. We are not sure, from the facts of the case, where the 
first contract was entered into. The written agreement did state that 
either party might terminate it at any time and there was a further 
statement that it was to be construed according to Oregon law. 


Plaintiff also alleged that an oral contract was subsequently en- 
tered into between itself and the defendant modifying the written 
agreement in the extent of its duration and further that it would not 
be terminated except for just cause or reason and upon reasonable 
notice. The court apparently read both contracts together and applied 
Oregon law in matters of construction. Said the court: 


Although Oregon law controls the construction of this agreement, 
since the parties intended it to be applicable and it has a reasonable 
relation to it (Compania De Inversiones Internacionales v. Industrial 
Mtge. Bank, 269 N.Y. 22, 26, 198 N.E. 617, 618, 101 A.L.R. 1318; 
Dougherty v. Equitable Life Assur. Soc., 266 N.Y. 71, 80, 193 N.E. 
897, 899), no cases of that State are presented to us which have con- 
sidered this problem.™ 


Continued the court: 


The complaint also alleges, however, that the action of Hyster was 
in violation of oral agreements entered into after that date, and it 
is to the validity of these agreements that we now turn. The argu- 
ment that these agreements are unenforceable because they violate 
section 33-c of the Personal Property Law, Consol. Laws, c. 41 [New 
York] is not well taken upon this motion addressed to the face of 
the complaint, since it is alleged therein that Oregon law was 
agreed to govern the contract. Under that law parties may orally 
modify written agreements. . . . The public policy of this state does 
not prevent the enforcement of an oral mociificstion of a commer- 
cial contract where the modification is a valid exercise of powers 





533 N.Y.2d 369, 144 N.E.2d 371, 165 N.Y.S.2d 475 (1957). 
54 Id. at 381, 165 N.Y.S.2d at 486, 144 N.E.2d at 379. 
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given the parties by the law governing the agreement (See Rubin 
v. Irving Trust Co., 305 N.Y. 288, 1138 N.E.2d 424, 428.)* 
The court characterized the statute of frauds as substantive in order 


to apply Oregon law as chosen by the parties to govern their con- 
tract. The court looked to the internal or domestic law of Oregon 
rather than to the entirety of Oregon laws including its conflict-of- 
laws rules which might have gone far afield of any expressed intent 
of the parties through the complexities of the renvoi theory. The court 
considered whether Oregon law chosen by the parties had a reason- 
able relation to the transaction. Further, the court considered whether 
any policy determinants of the forum (or as seen by the forum of a 
place having a most vital contact with an essential element of the 
transaction other than Oregon) were violated. 

The court, in Dougherty v. Equitable Life Assur. Soc.* (not a 
statute-of-frauds case), observed that the Equitable Life Assurance 
Society began to do business in Russia in the 1890's under Russian 
law which required that each policy should be governed by Russian 
law and decided by Russian courts. Equitable Life Assurance Society 
was a New York corporation. All policy holders were Russians in the 
case at bar and all contracts were made in Russia with premiums to 
be paid in Russian rubles at St. Petersburg, Russia. 


When the Russian Imperial Government fell to the Soviet’s regime 
the Equitable Life Assurance Society thought it could continue to do 
business according to New York law. The United States having recog- 
nized Russia in 1983, the Imperial Russian rights and duties passed 
retroactively to the Soviets. 


In a suit in New York regarding all incidents and relations grow- 
ing out of the policies, the New York court found that Russian law 
controlled the insurance policies as contracts under Russian stipulated 
law. The court observed: 


Until the Russian law, not New York law, determines that there be 
an obligation, the Equitable is not liable. By the undisputed terms 
of the insurance policies, these obligations, or any dispute about 
them, are to be determined by the Russian law; ... .” 

Said the court: 


The plaintiffs have read these contracts as if the defendants had 
said: ‘If for any reason we cannot carry on this insurance business 
in Russia we will take over the policies and carry them on from 
New York. If the Russian law will not give you relief we will guar- 
antee you a continuance of the policy and of our obligations under 
it in spite of Russian law; no matter how the government of Russia 
by its legitimate laws may affect the insurance contract or policies, 





55 Id. at 382, 165 N.Y.S.2d at 486-87, 144 N.E.2d at 879-80. 
56 266 N.Y. 71, 193 N.E. 897 (1934). 
57 Id. at 79, 193 N.E. at 899. 
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we will carry out the obligation as though it were an obligation 
to be performed according to New York law.’ There is no such 
contract. Russians in Russia made a contract as to which ‘all dis- 
putes .. . shall be settled according to the Russian laws.® 

The court continued: 


The law of the place of performance generally governs the con- 

tract and its discharge. . . . But we are not left to the general rule, 

whether it be the place of performance, or some other place, be- 

cause the parties have stipulated that the Russian law shall govern.” 
The court concluded by finding no public policy of the forum violated 
by the enforcement of these contracts. It emphasized that it was not 
the Russian law as such that made the court observe these contracts 
under the law as stipulated, but the contracts qua contracts them- 
selves between the parties with their stipulation expressed as to their 
choice of law. This choice of law by the parties had a reasonable 
connection with essential elements of the transaction. The court also 
looked to the internal law of Russia rather than its law in its entirety 
including its conflict-of-laws rules. Renvoi was eliminated from the 
case. 

The court, in Reighley v. Continental Illinois Nat'l Bank and Trust 
Co. of Chicago® (not a statute-of-frauds case), observed that an agree- 
ment made in one nation or state and performable in another will 
generally be enforced in the latter unless it is contrary to the public 
policy of the forum. 

Lily Parsons Reighley, the plaintiff in the case at bar, filed suit 
in an Illinois forum against Continental Illinois National Bank & Trust 
Company of Chicago, as trustee, and appellant, Reginald B. Parsons, 
her former husband, to recover support money which she claimed was 
due and owing to her by Parsons and secured by a deposit or deposits 
of securities with the bank. Payments were to be made to the wife 
at her German residence. The court, after reviewing numerous facts of 
the case, not meaningful to us, observed: 

It is claimed by appellant that the contract expressly provides that 
its legality and construction be determined by the law of the State 
of Illinois, and, therefore, even though it be held valid under the 
laws of Germany [where it was apparently made], yet, construed 
by Illinois law, it is void.*' 
The parties had provided that the contract and any disputes that 
might arise under it should be controlled by Illinois law. But they 
also provided that: 


Section 6 of the Berlin contract provides that disputes arising from 
the contract may be litigated in the courts where the plaintiff files 





58 Id. at 79, 80, 193 N.E. at 899. 

5? Id. at 80, 193 N.E. at 899. 

60 390 Ill. 242, 61 N.E.2d 29 (1945). 
61 Id. at 247, 61 N.E.2d at 32. 
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suit, subject to the condition that the agreement between the parties 
would be legal according to the law of the place where the court 
was situated. It is, however, further provided that, in case of diver- 
gence in the law, the suit may be brought where the deposit is sit- 
uated, and be governed by the Federal law or the State law in the 
United States of America with the further proviso that if individual 
stipulations of the contract should be declared void the entire con- 
tract may not be declared void.” 
The court continued: 
From these provisions relating to the jurisdiction of courts and the 
adoption of laws therein, it will be seen there is no precise agree- 
ment to be bound by all laws of Illinois, but only as to the court 
that may hear the case, as there is not only an express reservation 
that the Berlin contract must be legal in the law of the forum, but 
also in no event should the entire contract be held void. It thus 
cannot be said that the parties left the construction, validity and 
interpretation of the contract in its entirety to the law of Illinois.“ 
The agreement was valid in Germany and not invalid in Illinois. Illinois 
public policy would not be against its enforcement in Illinois. The 
court observed: 
It is said that the Berlin contract expressly provided that the law of 
Illinois should be adopted and become a part thereof. Ordinarily 
the law of the country where the contract is made is considered a 
part of the contract, but it is permissible for the parties to agree, 
subject to certain limitations, that the construction of a contract and 
the validity of the same may be governed and controlled by a law 
agreed upon by the parties. 
The court, therefore, apparently reading into the contract the parties’ 
intention found that they intended first, that the contract be valid; 
second, that if Illinois law should hold it valid then Illinois law should 
be used, but if invalid under Illinois law, then German law should be 
used if that law held the contract valid; third, that the law which 
would validate separate provisions of the agreement might be used 
(German or Illinois law) so that in no event should the contract as a 
whole be held invalid. Since contract was valid either by Illinois law 
or German law and it was not contrary to Illinois public policy the 
court upheld the agreement. 

Again, renvoi was avoided in this case. The internal law of Illinois 
and the internal law of Germany were considered by the court. The 
law selected by the parties had vital contacts with essential elements 
of the agreement whether their selection be defined as Illinois law or 
German law. It appeared that neither the public policy of Illinois nor 
that of Germany hindered the enforcement of the agreement. 

In Wm. H. Muller Co., Inc. v. Swedish American Line, Ltd.* (not 





62 Id. at 249, 61 N.E.2d at 33. 
$3 Thid. 


$4 Ibid. 
65 224 F.2d 806 (2d Cir. 1955). 
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a statute-of-frauds case, but one involving the loss of a shipment of 
goods from Sweden to the United States), the court observed that the 
appellant, Muller & Company, Incorporated, was a New York corpo- 
ration and the consignee of the goods which were being transported 
on a Swedish vessel built in Sweden and manned by Swedish crew 
members. In the libel action filed in the federal court in admiralty 
against the shipping line to recover for the loss of the cargo the court 
refused jurisdiction since it would appear that Sweden was a more 
convenient forum; further, that such an action in Sweden would not 
be contrary to American public policy and the parties had stipulated 
for Swedish court jurisdiction and the application of Swedish law. 

In Cerro De Pasco Copper Corp. v. Knut Knutsen, O.A.S.% (not a 
statute-of-frauds case), an action was brought in admiralty against 
Knut Knutsen, O.A.S., for loss of concentrates shipped on board a ves- 
sel. The court listed several factors which it considered pertinent for 
declining jurisdiction in the case: (1) the parties had stipulated for 
Norwegian law to control all claims arising out of the shipment of 
the goods; (2) all claims aforesaid were to be tried under the juris- 
diction of Norwegian courts; (3) the bill of lading was issued in Peru 
where it was signed on behalf of the libelant, and such powers were 
valid under both the laws of Norway and Peru; (4) no loading of the 
vessel took place in the United States; (5) all cargo was to be deliv- 
ered in European ports; (6) no crew members of the vessel were in 
the United States or planned to be here; and, (7) such agreements 
did not impinge upon the public policy of the United States. 


In both of these cases’ (although they were decided on inappro- 
priate-forum issues rather than on a question of validity), the courts 
would have undoubtedly, if they had assumed jurisdiction, have used 
the stipulated law as one reasonably connected with an essential ele- 
ment of the transaction, to control the validity of the agreement. Both 
cases® would appear to indicate a reasonably connected place law 
chosen by the parties to govern their agreements would most likely 
have been respected unless a policy determinant of the forum, or of 
a place as seen by the forum as having the most vital connection with 
an essential element of the transaction, negatived parties’ intent. 





6 187 F.2d 990 (2d Cir. 1951). 

67 Supra notes 65, 66. 

68 Supra notes 65, 66. For articles on renvoi see generally, Griswold, Renvoi Re- 
visited, 47 Harv. L. Rev. 1165 (1938); Briggs, Excerpts From Utility For Solving 
The Renvoi, Cutp, ANTIEAU, Datnow, Hot, REESE, RHEINSTEIN, SELECTED READ- 
INGS OF ConFLicT oF Laws 189 (1956); Ehrenzweig, The Statute of Frauds in 
the Conflict of Laws: The Basic Rule of Validation, 59 Cotum. L. Rev. 874 (1959); 
Ehrenzweig, Contracts in the Conflict of Laws, Part One: Validity, 59 Cotum. L. 
Rev. 973, 996 (1959). 
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In Hollywood Plays, Inc. v. Columbia Pictures Corp.” there was an 
action for breach of defendant’s contract to purchase motion picture 
rights to a stage play, and certain other rights, such as radio and tele- 
vision, etc. The agreement was with a California producer and made 
in New York containing a provision that the agreement was to be gov- 
erned by New York law rather than California law. The agreement arose 
out of an oral offer to buy the aforesaid rights. The court observed: 

The transaction out of which the suit arises, involves a series of acts, 
some of which were peformed in California, while others were exe- 
cuted in New York City. The plaintiffs, as undisclosed een: 
were represented in the transaction in New York City by . 

lawyer, who also, is the president of the corporate plaintiffs. {The 
lawyer] had engaged Music Corporation of America or its affiliates, 
M.C.A. Artists, Ltd., well-known theatrical agents, to sell the ‘motion 
picture rights’ in the play. These agents carried on negotiations 
in California for the sale of such rights to the defendant, a domestic 


corporation, engaged in the business of producing motion pictures in 
California.” 


The oral offer in the negotiations was followed by a telegram ac- 
ceping the offer. Defendant then wired back from California confirm- 
ing the “deal”. Because of certain defects in the title to the play (which 
defects caused reversal in upper court” later on) defendants mailed 
letter to New York City terminating all of its alleged negotiations in the 
purchase-sale relationship. The lower court’? found that there was a 
contract; that the validity of the agreement, the defendant’s contention 
that the agreement is unenforceable, must be tested by the statute of 
frauds of this (New York) state, because the agreement was made in 
New York where the telegraphic acceptance of the offer was sent and 
a provision in the agreement that the laws of New York controlled. 

Once more we witness the use of the domestic law of the state 
rather than its laws in their entirety including the conflict-of-laws rules 
of the state law chosen to govern the transaction. New York had a 
reasonable connection with the transaction. Its law was a part of the 
agreement and was deemed to apply to the agreement. 

In Matson v. Bauman” (a case involving the sale of certain shares 
of stock by defendant to plaintiff and option to resell to defendant 
upon certain conditions within certain time specified the same shares), 





677 N.Y.S.2d 568 (1947), 4 83 N.Y _~ 302, 274 App. Div. 912 (1948), 


rev'd on other grounds, 299 N.Y. 61, 85 N.E.2d 865 (1949), reargument denied, 
299 N.Y. 683, 87 N.E.2d 70 (1949). 
70 Td. at 572. 


71299 N.Y. 61, 85 N.E.2d 865 (1949), reargument denied, 299 N.Y. 683, 87 
N.E.2d 70 (1949). 

7277 N.Y.S.2d 568 (1947). 

73139 Minn. 296, 166 N.W. 343 (1918). 
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the court found that at the time of the transaction the plaintiff and 
defendant resided in Iowa; that the shares of stock sold by defendant 
to plaintiff were of a corporation in the state of Washington. All agree- 
ments relative to the sale and option to resell were in Iowa. When the 
plaintiff tried to enforce the option to resell these shares to defendant, 
the defendant refused to repurchase and raised the defense of the 
staute of frauds because the agreement did not express on its face 
consideration upon which it was founded. 

The forum court (Minnesota) observed that the statute of frauds 
is substantive. Said the court: “The contract in the case at bar was 
made in Iowa by parties residing there and with reference [intent] to 
the laws thereof.” 


The court then found that Iowa laws controlled in reference to 
the issue of the statute of frauds. Certainly, Iowa had a reasonable 
relationship to the agreement. Apparently the court found the internal 
law of Iowa as the law the parties had reference to rather than pro- 
ceeding possibly to negate parties’ intent law by the complexities that 
might arise through the use of renvoi. No public policy seemed to have 
been violated in the forum by the use of Iowa law. 


In Prashker v. Beech Aircraft Corporation’ (not a statute-of-frauds 
case), the action was for wrongful death of plaintiff's deceased who 
was killed when an airplane, manufactured by defendant and sold by 
co-defendant, crashed, and for loss of the airplane. The court held in 
relation to the breach of warranty alleged between Beech as seller and 
Atlantic as buyer that the law as stipulated by the parties would apply. 
Said the court: “The law of Kansas will, therefore, be applied to deter- 
mining the breach of whatever warranties accompanied the sale.”” 

Apparently, Kansas law had a vital connection with the transac- 
tion as the domicile of one of the contracting parties. Kansas internal 
law was looked to rather than Kansas law in its entirety including its 
conflict-of-laws rules. No policy determinants seemed to have inter- 
fered with the court’s enunciation of the governing choice-of-law rule. 

In Rich & Rubin v. Clayton Mark & Company’ (not a statute-of- 
frauds case), there was an action by the seller of certain steel tubing 
against alleged guarantors of purchases involving a balance due on 
account. The Hamilton Tool & Manufacturing, Incorporated, arranged 
to buy under a contract certain tubing from Clayton Mark Company. 
Before Clayton Mark Company would send the tubing to Hamilton, 
etc., it had to be guaranteed by Rich & Rubin. Rich & Rubin made 





74 Id. at 299, 166 N.W. at 345. 
75 258 F.2d 602 (8rd Cir. 1958). 
76 Id. at 607. 

77 250 F.2d 622 (8th Cir. 1957). 
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the guaranty contract by mailing a letter to Clayton Mark & Company. 
The letter was mailed from St. Louis, Missouri, to Clayton Mark & 
Company in Illinois. When the letter was received by the Illinois firm 
they approved it. The contract apparently was made in Illinois. Per- 
formance under the agreement in the nature of shipment of the tubing 
from Illinois also partly took place in Illinois. The parties stipulated for 
the agreement to be controlled by Illinois law. The court observed: 
“A determination of the dispute [letter, whether made a contract of 
guaranty or not] as to the character of the contract proceeds in view 
of the showing as to the intention of the parties, the view as to inten- 
tion being decided by the language of the writing and the circum- 
stances attending its execution.”® Continued the court: “The law 
of Illinois, by which the parties agree that the question here is con- 
trolled, is to the same effect.””? The Illinois law was deemed to con- 
trol the agreement. Once more, the court looked to the internal law 
of the place law chosen to govern the agreement rather than use renvoi 
with its possible complexities which might negate parties’ intent. Policy 
determinants did not hinder the use of parties’ stipulated law. 


In Hulme v. Sweetman Constr. Co. (not a statute-of-frauds case), 
we are not informed by the court where the agreement was made. At 
least, South Dakota was the location of both plaintiff and defendant dur- 
ing the operation of the agreement because both parties were in con- 
struction work there. Performance was provided for in South Dakota 
and it appears that South Dakota law was designated by the parties to 
control their agreement. The case does not indicate where either of the 
parties was domiciled or where the corporation was organized. 


The suit upon the agreement arose in Kansas based upon a breach 
of the agreement and a request for damages by Hulme against the 
Sweetman Construction Company for failure to stockpile rocks for con- 
struction work. 


The court observed that Souuth Dakota law controlled the agree- 
ment of the parties since it was stipulated in the agreement. The court 
found that under the South Dakota law the contractor (Hulme) had 
to give reasonable notice to Sweetman Construction Company that he 
needed more rock stockpiled and this was not performed as required 
by South Dakota law. Sweetman Construction Company was thus not 
in breach of the agreement. The contact of the agreement with South 
Dakota was a reasonable one; renvoi was not adopted by the court, but 





78 Id. at 627. 
79 Ibid. 
80 230 F.2d 66 (10th Cir. 1956° 
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rather the law chosen to govern the contract was the local law of 
South Dakota. 


In Boyd v. Curran®' (not a statute-of-frauds case), the plaintiff 
alleged that she was the legal widow of Robert Boyd and should 
recover from the trustees of the National Maritime Union Pension and 
Welfare Plan death benefits under “the Plan” due to the beneficiary. 
The defendant apparently drowned in or near Morocco. He had changed 
his beneficiary under “the Plan” to Emma Louise Boyd and declared 
her his wife. Plaintiff states she was the legal widow of the deceased. 

Plaintiff claimed that she and her husband were domiciliaries of 
California and, as his legal widow, she would be entitled to one half 
at least of his death benefits notwithstanding the designation of the 
said Emma Louise Boyd. The court observed that “the Plan” took the 
form of an agreement and declaration of trust between the said Mari- 
time Union and the several employees who adopted the agreement. 
Said the court: 


The agreement and declaration of trust were executed in New York. 
The offices of the Trustees are in New York. The fund is admin- 
istered here [in New York]. The declaration of trust provides that 
it ‘is executed and is accepted by the trustees in the State of New 
York, and, regardless of the domiciles of the parties hereto, shall 
be interpreted and governed in accordance with the laws of that 
State. 


But the court continued: 


For the agreement of the parties that the agreement and declara- 
tion ‘shall be interpreted and governed’ in accordance with the New 
York law does not apply to the situation now before the court. It 
is limited to questions involving the validity, interpretation, con- 
struction or performance of the agreement as between the parties.™ 


The court continued further: 


The declaration of trust is plainly valid and there is no question 
that the insurance benefits are payable thereunder. These benefits 
are in the nature of a property right arising out of the declaration 
of trust. What is involved here is whether plaintiff has a legal and 
enforcible claim to such a property right. While the property right 
arises by virtue of the agreement, plaintiff's claim thereto does not. 
It arises out of the Community Property Law of California govern- 
ing the right of a spouse to community property wherever situated 
wheu the married persons are California domiciliaries. The parties 
[the deceased and the Maritime Union] to the declaration of trust 
cannot by agreement between themselves dictate what law shall 
govern the claims of a third party to a property right arising from 
a trust. 





81166 F. Supp. 193 (S.D.N.Y. 1958). 
82 Td. at 195. 
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The court then proceeded to use New York law as to the valid- 
ity of the agreement itself (the designated parties’ law), but looked to 
California law as to rights in the property of the widow. The case is 
stated with such particularity that it requires no comment. 


In Nissenberg v. Felleman® (not a statute-of-frauds case), a suit in 
equity was prosecuted by certain guarantors for a decree that defend- 
ants, as co-guarantors, be held jointly and severally liable for one-half 
of the obligation which the plaintiffs might be required to pay. The 
court found that the plaintiffs and defendants were all residents of 
Massachusetts and were stockholders, officers, and directors of the Fur- 
niture & Toy Company, Incorporated, a Massachusetts corporation, 
which had made with Whitehall Mercantile Corporation (the factor), 
a New York corporation, a contract (the agreement) dated June 19, 
1956, to provide for securing certain loans. A written guaranty, dated 
the same day, was also executed by each plaintiff and defendant. By 
this document, the signers jointly and severally guaranteed “the due 
payment and performance by” “Furniture” “of all moneys to be paid 
. . . pursuant to [the] agreement.”® It appears that each instrument 
provided that New York law was to be applicable to it. The court 
found the wording of the document as follows: 

The agreement provided that ‘this agreement and all transactions, 
assignments and transfers hereunder, and all rights of the parties, 
shall be governed as to validity, construction, enforcement, and in 
all other respects by the law of . . . New York.’ The guaranty pro- 
vided: “This guaranty, all acts and transactions hereunder, and the 


rights and obligations of the parties hereto, shall be governed, con- 
strued, and interpreted according to the law of . . . New York.’®’ 


The court thought that New York was the place where both instruments 
were made. The court stated: 


In any event, since New York is the place where, as the agreement 
states ‘the transactions hereunder will take place,’ effect should be 
given, in determining the substantive rights created by the instru- 
ments, to the reasonable stipulations of the parties . . . that New 
York law is to be applicable.® 

The court then applied New York law to the substantive rights of the 


parties, but left the question of remedies to the forum court. 

In Overseas Trading Co., S.A. v. United States® (not a statute-of- 
frauds case), the plaintiff, a Belgian Corporation, was assignee of a con- 
tract between the United States Government (through its agent in Bel- 
gium) and one William H. Preyer, for the purchase of certain surplus 





85 162 N.E.2d 304 (Mass. 1959). 
86 Id, at 306. 
i Ibid. 


Ibid. 
89 159 F. Supp. 382 (Ct. Cl. 1958). 
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United States property in Belgium. He was also assignor of the same 
contract to an agency of the Belgium Government. The suit by plaintiff 
was in quasi contract against the United States Government for certain 
shortages of goods sold. The original contract between the United States 
Government and Preyer contained a stipulation that: 


‘D. C. Law to Govern: This contract shall be governed by and 
construed in accordance with the law now prevailing in the Dis- 
trict of Columbia, United States of America.” 

The court observed: 


In support of its position, plaintiff urges that Belgian law recognizes 
recovery of payment made in error being personal to the party who 
so made the payment, and arising pursuant to quasi contract. [It 
seems that payment was made for the surplus property to the Office 
of Foreign Liquidation Commission (an agent of the United States 
Government) by plaintiff through een Belgian law is applic- 
able in this instance, argues plaintiff, on the authority of Justice 
Storey’s opinion in Black and Chapman v. J. W. Zacharie & Co., 3 
How. 483, 44 U.S. 483, 11 L.Ed. 690, in which he held that assign- 
ments are to be construed by the law of the state in which the 
assignment is made. There can be no doubt that the assignment in 
this case was executed in Belgium, but in answer to plaintiff it 
should be emphasized that a more complete expression of this doc- 
trine requires that the intention of the parties, where set forth in the 
contract, be taken into consideration. If the intention of the parties 
with respect to the law to be applied to the contract is expressly 
ee into the agreement, then that intention is to be given 
eitect. 
Then said the court: 


Plaintiff, as assignee of Preyer, who so contracted with the Gov- 
ernment [U.S.], takes subject to the terms of the above provision. 
However, plaintiff argues that the question of the effect of an assign- 
ment is not specifically covered by the provision. This is no doubt 
true. But we are unwilling to further acknowledge that District of 
Columbia law is applicable only when construing the contract. Due 
to the multitude of legal questions which can arise during the exist- 
ence of a contractual agreement, draftsmen frequently resort to 
general phraseology to encompass many contingencies. Such was 
the situation here. The phrase ‘governed by’ is extremely broad 
in scope and not unreasonably includes the nature of the action 
ag ag supplied by writer] for recovery, whether that action be 
on the contract or in the form of quasi-contract.” 

If the phrase “to be governed by” may be so broadly construed as here 
indicated by the court, and further, be governed by parties’ stipulated 
law, may it be possible for courts in the future to consider that parties, 
by their stipulations of a reasonably connected law to govern their 
contractual relations, may also control characterization of questions — 





% Id. at 384. 
*” [bid. 
92 Ibid. 


iti a 


Jive co cae 


SRE A Tins NSE 





1961] CONFLICT OF LAWS 47 


a realm so far, in most instances, considered the particular province 
of the forum? For instance, may parties stipulate that the statute of 
frauds shall be characterized as substantive or procedural and in so 
doing finally control the contract as they intend it to be rather than 
have some court construe the statute of frauds as procedural and so, 
in large measure, negate parties’ stipulated law? Why is this so much 
more shocking to the legal mind than to let the parties avoid renvoi 
by a stipulation of the internal law (domestic law some have phrased 
it) of a reasonably connected place with their transactions? Do all 
courts on all occasions use a procedural characterization of a formal 
matter, similar to the statute of frauds, because it is their interpreta- 
tion that their statute was drafted to apply to conflict-of-laws cases 
and their statute is procedure qua procedure or do they, at times, dis- 
guise the use of their policy determinants by a characterization of a 
statute of frauds (for instance) as procedural??? Whose contract are 
we interested in — the parties’ or the state’s, and what state? Should 
judges be the wise and sagacious source of contract-making for parties 
of mature and rational minds where there is freedom of contract by 
both parties to the agreement? 


The case at bar speaks well for parties’ stipulated law. By what 
it may indicate and leave unsaid for the future it may be a barometer 
of more than passing significance. In Western political’ thought, the 
State is thought of as a servant of the people rather than their master. 
Should the contractual field be an exception in Western thought? 


Conclusion 

If the statute of frauds is substantive rather than procedural (and 
it is believed it is), there would seem to be no clear reason why the 
validity of a contract under the statute should not be treated as other 
questions pertaining to validity in contractual relations in conflict-of- 
laws contracts; at least, it would seem that no greater restrictions on 
party autonomy should exist here than on other validity questions, 
even if as many. Form should not be as essential as essence. If the 
parties stipulate expressly for a law to control the validity of their con- 
tracts under statutes of frauds in the conflict-of-laws field then, so long 
as they stipulate for a reasonably connected place law to control their 
agreement, it should be upheld unless it violates a policy determinant 
of the forum, or of a place, as seen by the forum, as having the most 
vital contact with an essential element of the transaction. 





%3 Supra note 3. 

94In general see, BOWLE, WESTERN PoLiTicAL THouGcut (1948); Wi_Loucupy, 
AN EXAMINATION OF THE NATURE OF THE STATE: A Stupy IN POLITICAL PHILOs- 
opHuy (1911); Getrre.ty, History or AMERICAN POLITICAL THouGHT (1928). 





ACCESS LOSS DISTINGUISHED FROM 
TRAFFIC FLOW DIVERSION 


E. CoLEMAN GorRMAN*® 


When the Supreme Court of Arizona reversed the Forsstrom' and 
Grande? cases, its sword was directed against damages to access ease- 
ments, not traffic flow. The easement of access is worth less to most 
roadside property than the public incident of traffic. It is this incident 
that causes roadside property to be valuable, and causes the greatest 
diminution of value when re-routing of traffic is involved. 

In a recent Arizona case, State ex rel. Morrison v. Thelberg,’ the 
loss in value to the remaining parcel may be said to be twenty per cent 
of total damages, while loss of traffic incident is eighty per cent of total 
diminution of value. All this was allowed to be charged off as access 
loss. The Arizona Supreme Court upon the rehearing‘ said in part: 

. . . the sole question presented by this appeal is: Does an abut- 
ting property owner’s right of access to a public highway entitle 
him to compensation for severance damages where part of his 
land is taken in order to convert a conventional highway into a 
controlled-access highway so that access to and from his remain- 
ing property is controlled by a frontage road. (emphasis mine) 


When the controlled access highway is constructed upon the 
right of way of the conventional highway and the owner's ingress 
and egress to abutting property has been destroyed or substantially 
impaired, he may recover damages therefor. The damages may be 
nominal or severe. Other means of access such as frontage roads 
as in the instant case may be taken into consideration in determin- 
ing the amount which would be just under the circumstances. . . . 
Other means of access may mitigate damages . . . but does not con- 
stitute a defense to the action... .° 


This language should not be regarded as confined to controlled 
access highways. It means that if access is substantially impaired, 
even by the exercise of the police power, the owner may collect com- 
pensation in ratio to the diminution of market value of abutting prop- 
erty directly attributable to loss of the easement. 





* See Contributors’ Section, p. 87, for biographical data. 

1In re Forsstrom, 44 Ariz. 472, 38 P.2d 878 (1934). 

2 Grande v. Casson, 50 Ariz. 347, 72 P.2d 676 (1937). 

386 Ariz. 263, 344 P.2d 1015 (1959). 

4 State ex rel Morrison v. Thelberg, 87 Ariz. 318, 350 P.2d 988 (1960). 
5 Id. at 323, 325, 350 P.2d, at 991, 992. 
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The court confined its deliberations to access rights, since there 
was no question of traffic flow loss before it for consideration. Never- 
theless, in reality, traffic flow loss was comingled with access loss in 
the finding of fact in the trial court. Had the lower court found sep- 
arate items of damages, as suggested under Arizona Revised Statutes 
Annotated, Section 12-1122(B) (1956), showing what part of this $10,- 
750.00 damages was for access loss and what part for traffic flow loss, 
the finding would have disclosed that the lion’s share was for the 
loss of the flow of traffic past Thelberg’s commercial property, the 
diversion of which lowered its highest and best use from commercial 
to residential property resulting in a reduction of value not so much 
for access loss as for diversion of traffic. 


The Arizona court has joined with overwhelming authority to de- 
clare as non-compensable under any circumstances the loss of traffic 
flow. Access means right to go onto and off of the highway and is 
protected by the constitution from being taken without compensation.® 
The flow of traffic past property upon a street or road is not property 
in any one, and its loss by diversion, above, below, to the right or to 
the left of abutter’s premises where it was accustomed to flow, does 
not give rise to damages, whether there was a new taking or not and 
is in no way compensable.? The court implies this in the Thelberg 
case, when they affirm that: 

. .. if the State had built its controlled-access highway on the south 
side . . . instead of on the north side thereof, Thelberg would not 
have been entitled to recover a penny from the State for destruc- 


tion or impairment of access for the reason stated in State v. Peter- 
son, supra... 8 


Yet Thelberg would have been damaged almost as much, since it was 
the loss of the flow of traffic that reduced his property value, not access 
loss. Access provided on the south side to an untravelled street would 
have been just about as poor property as access to an untravelled 
service road on the north. The property value loss would be the same 
in both cases —on the south he would be entitled to no access com- 
pensation and no traffic flow loss damages, on the north he was en- 
titled to access loss compensation but no traffic flow losses will be 
seen. Had traffic been directed over Thelberg’s service rooad, the 
market value of his remaining property would not have been dimin- 
ished in value. His access problem would become moot. His real 
difficulty then was not loss of access, but loss of business potential from 
traffic diversion. 





6In re Forsstrom, supra note 1. 
7 Sullivan v. Carrow, 57 Ariz. 434, 114 P.2d 896 (1941). 
8 Supra note 4, at $25, 344 P.2d at 992. 
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Traffic great or small is not a special benefit or special damage 
to property but a general benefit or general damage that may not 
be taken into consideration in assessing damages. The Supreme Court 
of Missouri puts the shoe on both feet in Wilson v. Kansas City’ 
where it said: 

He may not claim increase in traffic to be an element of damage 
any more than the Missouri State Highway Commission could claim 
increase in traffic in a new concrete highway to be a benefit in a 
condemnation suit. Traffic, great or small, is merely an incident 
of streets and highways, and cannot be considered either as an ele- 
ment of damages or benefit.'® 


In State v. Atkins” the Missouri court said in effect, traffic flow is not 
a special benefit to abutting land but a general benefit to the com- 
munity at large. 

In State v. Carrow’? the Supreme Court of Arizona had before it 
a case where property was extensively improved along Highway 66 in 
Mohave County. The route of 66 was realigned in such a way that 
it ran in arrear of Carrow’s property some 400 feet. The old road, 
which was connected to the new one several hundred feet on either 
side of the improvements, was open and usable. But by reason of 
the manner in which the highway was constructed upon the right of 
way, ingress and egress to and from the tourist and recreation area 
and to and from the highway was made much more difficult and incon- 
venient than the outlet from the premises to the old highway. 

The court allowed damages for this increased difficulty of access, 
but in the matter of traffic flow it refused to allow damages saying 
that the commission had the right to change the alignment of the 
way for the benefit of the public even though the effect of the change 
would be to seriously damage or destroy the value of property along 
the old line. This was because the loss or destruction resulted from 
traffic flow loss. The court went on to follow the California case of 
People v. Gianni,"* in which case the by-passed owner claimed dam- 
ages for loss of traffic past his place of business: 


. . . We conclude that appellant seeks compensation for the loss of 
something . . . he had no claim of property right or ownership at 
any time; that, something being the right and privilege, as against 
the state or any one else, to perpetuate the highway along and in 
front of appellant’s lands. This is his sole loss, and we conclude 
it to be non-compensable in damages." 





9 162 S.W.2d 802 (Mo. 1942). 

10 Td. at 805. 

1151 S.W.2d 548 (Mo. Ct. App. 1932). 
1257 Ariz. 484, 114 P.2d 896 (1941). 


13 122 Calif. App. 50, 20 P.2d 87 (1933). 
14J7d., 20 P.2d at 89. See also Stanwood v. Malden, 157 Mass. 17, 31 N.E. 702 
(1892); Cram v. Laconia, 71 N.H. 41, 51 Atl. 635, 57 L.R.A. 282 (1901). 
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The Arizona court went on to say: 


Since no man can have a vested right in having traffic routed by 
his place of business, and since it is not contended that the traffic 
could not, had it wished, have used the old highway instead of the 
new, we think in determining the depreciation in the value of the 
land taken, or of the larger parcel of which it is a part, the loss 
occasioned by the fact that traffic no longer stopped as it had, and 
thus defendant’s improvements were of no further value, cannot 
be considered as an element. . . . [W]hen he erects his improve- 
ments he is bound to know, as a matter of law, that the State has 
the right to change the location of the highway. . . .¥ 
Note that traffic flow is being considered to determine whether 


or not it is an item of property in an abutter that must be compen- 
sated under the constitution if taken or diverted. The California con- 
stitution is almost identical to that of Arizona. The California court in 
a leading case, Rose v. State,'* has reached a conclusion similar to that 
of their appellate court, in the Gianni case” and the Arizona court in 
the Carrow case."* The California court develops all phases of this 
problem and says in part: 


While a few cases have permitted a consideration of the depreci- 
ation caused by diversion of traffic, they are contrary to the weight 
of authority. See 118 A.L.R. 921 et seq... . 


In States such as California, where the recovery of damages de- 
pends upon the infringement of some right which the owner of 
land possesses in connection with his property, decisions have 
clearly indicated that . . . the evidence relied upon to establish such 
diminution must be based upon the depreciation flowing from the 
actionable injury which is the basis for the right to recover dam- 
ages. Thus, in People v. Gianni... a small portion of land was taken 
for highway purposes. It was contended on behalf of the land 
owner that because a small portion of land had been taken and 
because he was entitled to recover for that injury, the damages 
to his remaining land should be based upon the total depreciation 
in the value of his remaining property even though that depreci- 
ation was caused primarily by an admittedly noncompensable ele- 
ment of damage, that is, dvatiien of traffic. The court said, how- 
ever, that while diminution in market value was ordinarily the test 
of damage to real property, the damages must be limited to those 
which accrue by reason of the legal injury for which compensation 
was due. . . .(Emphasis mine)" 
The court cited City of Stockton v. Marengo,” where the Cali- 


fornia appellate court said that evidence as to the damage caused by 





15 State v. Carrow, 57 Ariz. 434, 440, 114 P.2d 896, 898 (1941). 
1619 Calif. 2d 718, 123 P.2d 505 (1942). 

17 Supra note 18. 

18 Supra note 12. 

19 Supra note 16, 128 P.2d 521, 520. 

20 187 Cal. App. 760, 31 P.2d 467 (1934). 
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diversion of traffic by reason of highway construction was properly 
stricken from the record because the diminution in value resulting 
therefrom was not caused by any injury for which the land owner was 
entitled to recover damages. A similar conclusion must also be reached 
where damages alone is involved. Many courts have indicated that 
the diminution of value in such cases to be based upon elements of 
damage for which the land owner is not entitled to recover. This is 
particularly true in so far as diversion of traffic is concerned even in 
states where the applicable rules do not correspond to those in this 
state and in situations where a taking of property is also involved. 
Many cases supporting this propostion were cited by the court, includ- 
ing the Arizona case of State v. Carrow.”' 

Going on, the California court, in Rose v. State, cites the opinion 
of the Supreme Court of Illinois in City of Chicago v. Spoor,” and 
quoted at length: 

In that case the building of a viaduct impaired the land owner’s 
right of access. In testifying as to damage, the witness admitted 
upon cross examination that one of the most prominent elements 
of damage was the altered nature of the traffic after the construc- 
tion of the viaduct. The trial court refused to strike such testimony 
and the Supreme Court of Illinois commented . . . ‘It appears . . . 
that the view of the court was that, while a party could not sue 
and recover for loss of profits to business on account of a viaduct, 
yet, if there was an injury to abutting property, there could be a 
recovery for every thing that went to make up the market value 
of the lots, whether it was a diversion of traffic or whatever it 
might be. This being a suit where access to the property was 
affected, the court seemed to have held that everything resulting 
from the improvement which affected unfavorably the utility of 
the property for business purposes was an element of damage... . 
The evidence of damages resulting from diversion of traffic or 
changing the method of transportation upon the street was not legit- 
imate for any purpose, and opinions of witnesses based on depre- 
ciation from those causes should have been excluded.’ (last empha- 
sis added). 

*.. . It could not be said that, if a party should sue for damages on 
account of a diversion of traffic, he could not recover, because he 
had no legal right which had been infringed, but, if he sued for 
damages for cutting off access to his property, he could include 
— from diversion of traffic, as to which he had no legal 
right. 

The California Court summed up the law to wit: 

Damages resulting from interference with a private rights of prop- 
erty must be estimated with reference to the diminution in value 
caused by that legal injury. The presence of a single compensable 





21 Supra note 12. 
22 190 Ill. 340, 60 N.E. 540 (1901). 
23 Supra note 16, 123 P.2d at 521. 
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injury, such as impairment of an easement, should not be made the 
basis for a recovery of the total depreciation in value of a land- 
owner's property where it appears that much of the appreciation is 
attributable to legally non-compensable factors. . . .4 

In State v. Thelberg* the Arizona court deals with a factual mat- 
ter very similar to that of the above cases. There was one outstand- 
ing difference. In the Thelberg case it appears that the damages allowed 
Thelberg included an element of damages that was non-compensable, 
although the court did point out in a parable that had he been left 
on an old road, instead of a new service way built upon new land taken 
from him, there would have been no compensable injury. In the one 
case his access was disturbed, in the other the state merely diverted 
the traffic flow away from his property. Thus they allowed Thelberg 
damages for the injury to his access, i.e., denying him direct access to 
the main lanes of traffic. This was based upon a finding of fact in 
the lower court. Here the court found that sum due for access loss. 
As to how much damage in terms of money was to be attributed to 
the loss of access and how much for traffic loss was not found. 

The “before and after” formula in the Thelberg case makes sense 
if we give the proper weight to non-compensable items and apply the 
law of “before and after,” in light thereof, by deducting from the gross 
diminution of market value due to all damages, that portion attrib- 
utable to non-compensable items such as loss of the kings traffic. This 
could be ninety per cent of the total compensable damages. The court 
merely allowed damages, great or small for loss of direct access. This 
could have been as little as ten per cent of the total diminution in 
market value allowed by the court. Had this been pointed out in the 
trial and on appeal, the Thelberg case should have caused little con- 
cern by striking down the Forsstrom*’ and Grande” cases, in relation 
to grade change. It is evident that whether traffic, the life blood of 
commercial property values, is denied by grade change or re-routing 
of alignment, it is not to be charged against an indulging and patron- 
izing public, once it is deemed necessary to remove this benevolent 
windfall from in front of formerly nourished property. As the Arizona 
Court says, an owner knew when he improved his land that he had 
no right to insist upon the continuance of the flow of traffic past his 





24Tbid. The court cited as authority City of Stockton v. Morengo, supra note 20; 
Wolf v. City of Los Angeles, 49 Cal. App. 400, 193 P. 862 (1920); cf. County Sani- 
tation Dist. No. 2 v. Averill, 8 Cal. App. 2d 566, 565, 47 P.2d 786 (1935); Coast 
Counties Gas & Elect. Co. v. Miller & Lux, 118 Cal. App. 140, 144, 5 P.2d 34 (1931). 

25 Supra note 4. 

26 Supra note 1. 

27 Supra note 2. 
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property. He knew, and his mortgagee knew, that they were speculat- 
ing upon value that lay without the pale of protection of the consti- 
tution. This they had a right to do. They could not convey, maintain 
or enforce this aspect as a right; it never could ripen into a property 
right, and any value attributed to this aspect by a market purchaser 
with knowledge of its potential uses is over and independent of the 
market value that has been accepted by courts as the measure of 
compensation. 

The values that are pertinent to realty are the only values pro- 
tected by law in condemnation cases. Speculative values, licenses or 
gratuities are not such interests as are figured in market value, either 
as comparables or purchase price. These factors must be excluded 
from the general formula. As said in United States v. General Motors 


Corp.:” 

The critical terms are ‘property,’ ‘taken’ and ‘just compensation.” 

... The Fifth Amendment concerns itself solely with the ‘property’ 
i.e., with the owner’s relation as such to the physical thing and not 
— other collateral interests which may be incident to his owner- 
ship. 

In the light of these principles it has been held that the compen- 
sation to be paid is the value of the interest taken. Only in the 
sense that he is to receive such value is it true that the owner 
must be put in as good position pecuniarily as if his property had 
not been taken. (Emphasis added. ) 


The sovereign ordinarily takes the fee. The rule in such a case 
is that compensation for that interest does not include future loss 
of profits, the expense of removing removable fixtures and personal 
property from the premises, the loss of good-will which inheres in 
the location of the land, or other like consequential losses which 
would ensue the sale of the property to some one other than the 
sovereign. No doubt these elements would be considered by an 
owner in determining whether, and at what price, to sell. No doubt, 
therefore, if the owner is to be made whole for the loss consequent on 
the sovereign’s seizure of his property, these elements should prop- 
erly be considered. But the courts have generally held that they 
are not to be reckoned as a part of the compensation for the fee 
taken in the government. We are not to be taken as departin 
from the rule they have laid down, which we think is sound. 
Even where state constitutions command that compensation be made 
for property ‘taken or damaged’ for public use, as many do, it has 
generally been held that that which is taken or damaged is the 
group of rights which the so-called owner exercises in his domin- 
ion of the physical thing, and that damage to those rights of owner- 
ship does not include losses to his business or other consequential 
damages. . . .° (Emphasis added. ) 


28 323 U.S. 373, 65 Sup. Ct. 357 (1944). 
29Td. at 378, 65 Sup. Ct. at 359. 
307d. at 378, 65 Sup. Ct. at 360. 
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It has been the habit of appraisers in the past to admit of the 
swelling of the diminution figure by including non-compensable items. 
But in admitting the non-compensable nature of them, appraisers insist 
that the loss due to the market value doctrine must be retained in the 
total damage figure, compensable or not. In other words, although 
the courts have striven for centuries to define, pin-point and refine 
the rules pertaining to items of damage not to be accounted in the 
final estimate, yet by the simple device of citing the general “market 
value before and after” rule, all items that inspired the purchaser of 
comparable property to pay what he did has been considered and 
paid. The “before and after” rule is very general. It applies in some 
cases, but is so encumbered with exceptions that sight of the rule is 
often difficult to retain. An example appears in the language of the 
Thelberg case, where in general terms the court advises: 


The measure, of damages for the destruction or impairment of 
access to the highway upon which the property of an owner abuts 
is the differenece between the market value of the abutting prop- 
erty immediately before and immediately after the destruction or 
impairment thereof.*' 


Stated thus, allowing no exceptions, this rule is a paradox and 

impossible in most cases, under the Arizona Constitution, to apply. 
Firstly, we are compelled to pay the just value of the part taken in 
money.” 
The statutes provide that special benefits may be charged against spe- 
cial damages. In some cases special benefits are so much greater than 
special damages that the property is worth more after the taking than 
before. The “before and after” rule applied to the whole property in 
this case would deny the owner compensation for the land taken, since 
you would pay him the difference between value before and after and 
this would leave him owing the condemner. 

In another aspect you would be charging the owner as for spe- 
cial benefits a general benefit to the whole community. General bene- 
fits to the community resulting in enhancement to property is a prop- 
erty right of abutting owners that must be compensated. Yet on the 
“before and after” basis this benefit would be reflected in the total 
damage as a charge against the owner and would deprive him 
of property without compensation. Suppose there was $500 special dam- 
age, no special benefit, but a $500 general benefit. The owner would 
be entitled to the $500 general benefit but on the “before and after” 
formula he would be paid nothing. 





31 Supra note 4, at 325, 350 P.2d at 992. 
32 Mandel v. City of Phoenix, 41 Ariz. 351, 18 P.2d 271 (1983); Anrz. Const. art. 
2, $ 17; Arntz. Rev. Stat. ANN. § 12-1122 (1956). 
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The rule applied, as suggested in the Thelberg case, would have 
the result of cancelling the effect of all non-compensable damages, thus 
causing the State to pay for all of the items the courts have said we 
may not pay — such as values for unlawful use; speculative values; in- 
flated values; sentimental, hoped for and planned values; values for 
capricious reasons; values based upon gratuitous privileges; and for 
anything that might appeal to a buyer whether the vendor was pos- 
sessed with a property right or not. 

The court means that the test of compensation to abutting land 
when access is taken or injured is the diminution in value of the part 
not taken due to taking measured on the “before and after basis.” That 
is the loss in value to the remainder from the compensable item alone. 
What has it lost due to taking of access? The rule is not said to apply 
to other losses that may be non-compensable. It applies to all losses 
that amount to the taking of a real property right, if cash is paid for 
the land taken and special benefits are equal to or below special dam- 
ages. All the court was trying to say was that access loss is not priced 
as such but is to be valued at what it furnishes to enhance the value 
of the land taken and left. It is the land as enhanced by the improve- 
ment principle in reverse, or value of the land as damaged by the 
improvement. The matter should be further cleared up by a consider- 
ation of the several cases beginning with excerpts from the New Mexico 
case of Bd. of Comm'n v. Slaughter,* almost identical to the Carrow 
case“ in point of fact and application of law. 


. .. The point upon which the parties differ is as to what elements 
may be considered in arriving at ‘just compensation’ for the land not 
actually taken, but under the circumstances, adversely affected, or, 
as the owner would say, ‘damaged’. 

The general rule for arriving at just compensation for property 
not taken but adversely affected is the so-called ‘before and after’ 
rule; and this poses the question: What was the value before the 
taking; and what is now the market value after the taking? The 
owner of the property, ordinarily, is entitled to receive the differ- 
ence between these sums. . . . However, the vast majority of the 
courts appove a definite exception to this rule in that it is recog- 
nized that there are elements of damage for which no compensa- 
tion will be given though the market value may be adversely af- 
fected. . . . Specifically, with reference to this case, the rule is that 
ordinarily no person has a vested right in the maintenance of a 
public highway in any particular place. That exception is based 
upon the consideration that the State owes no duty to any person 
to send public traffic past his door... .* 





33 49 N.M. 141, 158 P.2d 859 (1945). 
34 Supra note 12. 
35 Supra note 33, 158 P.2d at 860. 
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One of the leading cases is the Vermont case of Nelson v. State,** 
where the question presented is almost identical with that in the Thel- 
berg case. 


In diverting traffic from in front of Nelson’s buildings to the 
new route there is no invasion of their rights nor is there any legal 
injury to the land remaining. Access to their buildings remains un- 
changed. The buildings and lands . . . will remain exactly as before 
establishment of the new route except that travel past the buildings 
will doubtless be diminished. But the State owes no duty to the 
Nelsons in regard to sending public travel past their door. Our 
trunk line highways are built and maintained to meet public neces- 
sity and convenience in travel and not for the enhancement of prop- 
erty of occasional land owners along the route. Benefits which come 
and go with changing currents of public travel are not matters in 
which any individual has any vested right against the judgment of 
those public officials whose duty is to build and maintain these 
highways. The Nelsons are not entitled to receive any compensa- 
tion for diversion of traffic as allowed in the last item set forth 
in the elements of damages.” 


The New Mexico court, in Bd. of Comm’n v. Slaughter,* cited the 
South Carolina case of Wilson v. Greenville County,” which was a 
case similar to the Carrow” and Slaughter*’ cases, where there was a 
physical taking and construction upon new lands taken from the con- 
demnee, but where the major diminution of value was due, as it was 
in the Thelberg® case, to traffic flow loss via diversion thereof. In 
these cases there was no taking of access, but since this is an ease- 
ment, an interest in land (lands, tenements, and hereditaments), it can 
be no more or less than the new lands taken for highways purposes 
and can be treated no differently. In this light then, all of these cases 
are parallel, in that there was a taking of a real property interest. 
The rules are the same whether the interest being taken or damaged is 
a fee, mortgage, lease or easement. The point then is in all of these 
cases — there are two things in common — the taking of a real prop- 
erty interest in some of the lands of the condemnee, and diverted traf- 
fic. This diversion could have been by elevation above the premises 
as in the Thelberg case; to the south as in the Carrow case; or horizon- 
tally as in the Wilson® and Slaughter“ cases, or as in the Ricciardi* 





3% 110 Vt. 44, 1 A.2d 689 (1988). 

37 Id., 1 A.2d at 693. 

38 Supra note 38. 

39110 S.C. 321, 96 S.E. 301, 302 (1918). 
4 Supra note 12. 

4| Supra note 33. 

42 Supra note 4. 

43 Supra note 89. 

44 Supra note 83. 

45 People v. Ricciardi, 23 Calif. 2d 390, 144 P.2d 799 (1948). 
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case; and the effect would have been the same — new ground or real 
property interest would have been taken and the loss caused to the 
changed market value compensated by application of the “before and 
after” rule confined to that element of loss. But in none of these cases 
have the courts allowed the item of traffic flow loss to be included 
where it was pointed out and preserved in the record. In the Wilson“ 
case the South Carolina court, after reciting the rule that no person 
has a vested right in the continuance of a highway at public expense, 
said: 
. . . Respondents concede that such is the law, and that, if the old 
road had been merely discontinued as a public highway, without 
relocating it on respondent’s land, he i” not be entitled to dam- 
ages; but they contend that the abandonment of the old and the 
location of the new road on the same tract of land are so closel 
connected that they are inseparable. The contention is unsound. 
The two acts are separate and distinct in fact and in law, and the 
legal consequences are the same as if the old and the new road 
had been on the land of different owners.” (Emphasis added. ) 

The most controversial case pertaining to access loss is the Ric- 
ciardi*® case. This case is for our purpose on all fours with the Thel- 
berg case. Here the by-pass was a grade lowering, while in the Thel- 
berg there was a grade raising; in both access was limited to the next 
intersections, and both put on one way service ways. In the Ricciardi 
case, if we consider it in its true light, we shall be able to better under- 
stand its import. The California court had a case before it where the 
owner was left on two service roads and was denied direct access to 
the main channels of controlled traffic lanes. The access was so com- 
plicated that the engineer that designed it would have run out of gas 
attempting to drive off and onto the owner's remnant left from any 
approach to that labyrinthic swirl of traffic lanes. This was not mere 
access regulation, it was regulation beyond the pale of reason, and a 
taking. The state failed to separate access damage from traffic flow 
loss, so that the issue was, as in the Thelberg case, one of mere access 
loss; but the court had a feeling that greater losses would come from 
traffic diversion loss, not access loss, and hedged by pointing out after 
the usual recitation concerning the “before and after” rule: 


Of course, as above indicated, in applying this rule damages may 
not be allowed for diminution of property value resulting from high- 
way changes causing diversion of traffic, circuity of travel beyond 
an intersecting street, or other non-compensable items.” 





% Supra note 39. 

47 Supra note 38, 96 S.E. at 302. See also In re Johnson, 344 Pa. 5, 23 A.2d 880 
(1942); People v. Gianni, supra note 13, 20 P.2d at 89; Heil v. Alleganey, 330 Pa. 
449, 199 Atl. 341 (1938). 

48 Supra note 45. 

49 Supra note 45, 144 P.2d at 805. See also Rose v. State, supra note 16; Bacich 
v. Bd. of Comm’n, 28 Cal. 2d 343, 144 P.2d 818 (1948). 





BARE 





BY 
oie 
y 
i 
be 


ay 


Meth rena Comet re eee s piape meme ‘ 
ee ae Carel 


REY 


iE a SOLS ag Se en eS 
PORE Leg 





1961] LOSS OF HIGHWAY ACCESS 59 


We recognize that defendants have no property right in any par- 
ticular flow of traffic over the highway adjacent to their property, 
but they do possess the right of direct access to the through traffic 
highway. . . . If traffic normally flowing over that highway were 
re-routed or if another highway were constructed which resulted 
in substantial amount of traffic being diverted from that through 
highway the value of their property might thereby be diminished, 
but in such event defendants would have no right to compensation 
by reason of such re-routing or diversion of traffic. The re-routing 
or diversion of traffic in such a case would be a mere police power 
regulation, or the incidental result of a lawful act, and not the taking 
or damaging of a property right.” 

Is it not obvious that the sheep should be separated from the 
goats, that is, the loss of the easement of ingress and egress from the 
loss of traffic flow? If not, how then prevent the payment of dam- 
ages to every property owner in downtown Phoenix and Tucson due 
to the bypassing of old routes by new expressway facilities? 

The same principle is involved in every such improvement. They 
have no access loss problem, but like the hypothetical owner across the 
road from Thelberg, have a traffic problem. The traffic is diverted 
around them by a lateral curve of new alignment taking traffic from 
the front and directing it away to the south or west or what have you. 
Could it be said, that had the new controlled access facility been built 
overhead or submerged below grade and the traffic re-routed above 
or below abutting property, that in all cases where access was ad- 
versely affected the loss due to access taking, plus the loss in value 
due to traffic diversion, would be required to be compensated, but 
that where traffic was diverted around such property on a lateral plane 
and access was not disturbed there could be no payment required? 
The test of damage is what right has been impaired for a public neces- 
sity and what proximately caused the damage. Was the damage caused 
by a lawful exercise of the police power or was it a taking under the 
power of eminent domain? The former is damnum obseque injuria, 
the latter is a taking and compensable. 


The practical use of these tools calls for an understanding with 
the appraiser. He needs to be required to estimate the sum of dam- 
age caused by access loss and the sum of money that equals the non- 
compensable loss of traffic flow diversion. As an appraiser, he need 
be only as sharp as the buyer in the market, who has little difficulty 
in determining how such incidents affects his purchasing judgment. 

The trial lawyer needs to urge these points in the trial court, ask- 
ing questitons and requiring instructions and demanding the separation 
of each and every element of damages in the verdict or findings under 





5° Supra note 45, 144 P.2d at 805. 
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Arizona Revised Statutes Annotated, section 12-1122(B) (1956). There 
is involved here hundreds of thousands of dollars of the public funds. 
The problem is not merely the immediate concern of the local officers 
charged with the construction of Federal aid roads, but will either aid 
or embarrass local officials for generations to follow, when no central 
government will stand with funds for right of way purchase. Then, all 
such funds will be raised by local taxation. The rules of valuation evolved 
today, will control the price local governments will be compelled to 
pay tomorrow. 
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PENSION AND PROFIT-SHARING 
PLANS - FACT AND FRICTION' 


VERNE ARENDS* 


A business owner, be he sole proprietor, partner or major or sole 
stockholder, will not create an estate large enough to require attention 
of the estate planning team — accountant, attorney, life underwriter and 
trust officer — unless he makes and keeps his business successful. Like 
the giant corporation, the small or medium business has a basic prob- 
lem — getting, training, motivating and keeping capable supervisory 
personnel. Fringe benefits are important in this operation — death bene- 
fits, vacations, leave of absence, hospital and surgical care, pleasant and 
safe working conditions. And, of major importance in this fringe area 
is deferred compensation in the form of ultimate retirement income. 

A good pension or profit-sharing plan always does double duty. It 
benefits both the giver and the receiver. The employer in the smaller 
business is often a major stockholder as well as an employee. He bene- 
fits from deferred compensation as do his employees. At the same 
time, as an employer, he gains the advantages which come from a happy 
and stable working force. 

Man’s suppressed and often expressed desire through the years has 
been that payday be perpetual. Concern envelops him when he thinks 
of the day he will no longer be able to work. It is work which provides 
periodic paydays. No work; no payday — unless; unless he directly or 
indirectly has saved part of each of his working paydays for his non- 
working tomorrows. 

Recognition of the need for such forced savings by employer and 
employees has resulted in the creation of scores of thousands of pen- 
sion and profit-sharing plans by employers from coast to coast. Pay- 
ments from such plans are making payday perpetual for millions of 
American workers. Many more millions want that same assurance. 

A commonly accepted method of saving some of today’s earnings 
for tomorrow’s use is the qualified pension and the qualified profit-shar- 
ing plan. Such plans, in addition to providing benefits for employees 
and their beneficiaries, also benefit the employer. Employers like such 
plans because they: 

1. Decrease the salary load by facilitating the retirement of older 
employees who have slowed down; 





+ Address at the Southern Arizona Estate Planning Council, 1960 Estate Planners 
Day, at the University of Arizona, in Tucson, Arizona, on November 25, 1960. 
* See Contributors’ Section, p. 87, for biographical data. 
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2. 


Improve morale both generally and as a result of bringing about 
promotions through retirement; 

Reduce employment turnover; 

Help meet employment competition; 

Minimize labor difficulty; 

Create good will and favorable public opinion; and 

Provide income tax deductions if acceptable to the Internal Rev- 
enue Service. 


Employees like pension plans because, in addition to assuring them 
perpetual paydays, they give them additional compensation which will 
be taxed at a lower rate because of deferment to a time when their 
income will be less than today. Also, such a plan usually provides death 
benefits which will increase the employee’s estate and aid his family. 
Of major interest, too, are the opportunities for promotion which are 
created by a formal retirement plan. 


You are probably wondering this morning whether this subject is 
big enough to spend an hour on. Is it a grain of sand on Camelback 
Mountain — or is it one of the humps? We better get the facts before 
we make a decision on that point. Is it a grain or sand or one of the 
humps? 


Let’s look at the size of the subject. This should be of interest to 
you who will be faced with the job of working out and handling the 
details and mechanics of pension and profit-sharing plans which will 
be created in the State of Arizona during the coming decade. 


Statistics are often boring. In addition, they can be misleading. 
I'll never forget the story about the statistician who drowned while wad- 
ing a river with an average depth of three feet. 

Currently, in the United States there are more than 4,000,000 
business entities. There are, however, only 59,000 qualified pension and 
profit-sharing plans according to the Internal Revenue Service. Of spe- 
cific interest is the fact that of the more than 4,000,000 business entities 
—or employers — only 200,000 of them employ 20 or more people. 
That means that there are millions of employers of small groups who 
have the same problem as large employers. They must attract and 
retain talented personnel in order to be successful. 

Not one of us here this morning is so old that he does not recall 
Jack’s mythical beanstalk. To some degree a modern counterpart of 
that fast growing agricultural wonder is the private employee pension 
and profit-sharing plan. In the past fifteen years such plans have experi- 
enced a phenomenal growth. Reasons for that growth are many. How- 
ever, the amazing expansion has been largely due to three basic factors: 
(1) the imposition at the start of World War II of high corporation 
taxes linked with allowable deductions for contributions to these pro- 
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grams; (2) court rulings which made such plans proper subjects of col- 
lective bargaining; and (3) the continuing growth of Social Security. 


Today, millions of persons are depending in some manner upon 
the benefits which these plans promise. Reserves for private pension 
plans alone now exceed 44 billion dollars. Funds accumulated behind 
the nation’s system of pension and retirement programs, public and pri- 
vate combined, increased by more than 150% in the last decade to 
enter the 1960’s with an aggregate that is rapidly approaching 100 bil- 
lion dollars. Of particular interest is the fact that the growth of assets 
and reserves of private plans (insured and noninsured together) was 
double their government sponsored counterparts. This is a reversal 
of the trend in the previous decade when government plans set the 
growth pace. At the beginning of the 1950's, private plan funds repre- 
sented 31% of all retirement funds. As we entered the 60’s that per- 
centage had moved up to 47%. 


In view of the interest of lawyers and other self-employed persons 
in Keogh-type legislation, we should be aware of the potentialities which 
could develop if such legislation is ultimately a law. There would 
probably be a great increase in the number of persons interested in 
pension and profit-sharing plans. It is possible that if we do finally 
get Keogh legislation, it will involve qualified pension plans. It is not 
unlikely that final legislation will require self-employed people who 
want to “Keogh” themselves to establish qualified pension plans for 
their employees. It is also possible that final legislation in this area 
would make sole proprietors and partners “employees” for purposes of 
qualified plans in order that they might participate in such plans which 
they do create for their organizations. In the Kintner area it is con- 
ceivable, too, that if groups of doctors, lawyers, architects, etc., are 
finally able under the law of many states to establish associations which 
will have substantial corporate characteristics, such groups will dissolve 
their partnerships and organize associations taxable as corporations for 
federal income tax purposes. After such action many associations will 
consider establishing qualified pension or profit-sharing plans for their 
employees. Under our understanding of the law and final regulations, 
the associates themselves could participate in such plans because they 
would be considered employees. 


My aim this morning is to discuss fact and friction in each of four 
areas: pension plans; profit-sharing plans; tax aspects pertaining to 
both; and the Federal Welfare and Pension Plan Disclosure Act. 
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PENSION PLANS 


According to reliable reports, a fellow by the name of Weaver, who 
employed a small group of men, installed the first formal pension plan 
in America in 1888. He went broke in 1889. This reference to Mr. 
Weaver is neither symbolic nor prophetic. Other employers, without 
pension programs, also went broke in 1889 and others with and without 
pension programs have done so in practically every year since then. 

Some people still think of pensions as something relatively new in 
the economic life of our nation. For example, life insurance, which 
they understand to some degree, is considered by them to be an old, 
mature and stable business with deep roots, a sturdy trunk and out- 
reaching limbs. The idea of pension plans, some think, is a mere 
seedling whose roots have hardly penetrated the subsoil. It is easy to 
uproot that fallacy. Here is proof positive. 

This year the company I work for was 103 years old. The business 
of life insurance is 261 years old and pension plans are 572 years old. 
The first pension plan was set up in Germany in 1388. 

A qualified pension plan, to paraphrase the regulations, is a definite 
written program and arrangement which is communicated to the em- 
ployees and which is established and maintained by an employer — to 
provide for the livelihood of the employees or their beneficiaries after 
the retirement of such employees through the payment of benefits 
determined without regard to profits. 


Components of Pension Plan 


In determining the makeup of a pension plan an employer must 
make decisions in four basic areas. Who gets? Gets what? Gets when? 
Who pays? 

In the “who gets” area he must decide upon rules of eligibility. A 
natural goal is to include employees who are presumably permanent and 
to exclude those who are not in that category. If a sole proprietor or 
partner creates a plan for his employees, he may not participate because 
he is the employer. However, under a corporate arrangement, stock- 
holder employees may participate. Customary rules of eligibility include 
a minimum age, a minimum period of service and sometimes a maxi- 
mum age. 

In the “gets what” area it is necessary to determine the amount of 
pension. There are many ways of doing that. For example, the pen- 
sion could be equal to a stated percentage of salary; there could be a 
specific benefit for each year of past and future service; or the amount 
of pension could be determined by spending a specific percentage of 
compensation. 

It must, too, be determined when the participants get the benefits 
being accumulated in the plan. Shall there be benefits in event of prior 
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employment termination? In event of disability? In event of death? 
Should early retirement be permitted? Should the pension begin if 
retirement is deferred or should payment of pension also be deferred? 


It is important also to determine who will pay for the pension plan. 
Shall the employer carry the full cost or shall employees make a con- 
tribution? If the latter, should the contribution be substantial or token? 
It is the usual procedure, these days, in the type of plans we have seen 
to have the employer pay the entire cost. 


Funding Media 


Here comes the friction. It is believed by many that a pension 
plan, which is a promise to pay, should be funded. However, there are 
several schools of thought on the question of how a pension plan should 
be funded. The employer when making such a promise has assumed 
an ultimate liability. It is good business to fund that liability — to 
accumulate funds which will enable the employer to fulfill his promise 
at the paying out time to his employees. 

Most advocates of pension plan funding, regardless of their inclina- 
tion, will agree that the long term cost of any pension plan must be 
the sum total of benefits paid, plus administrative expenses, less invest- 
ment earnings. Whether the plan is insured or uninsured the long term 
cost must be the result of that computation. It is possible, however, 
to reduce or vary the current outlay of a pension plan by choosing one 
or the other of various funding mediums. Let us take a look at the chief 
systems of funding pension plans. 

Uninsured 

First there is the uninsured category. Under this arrangement the 
employer enters into a trust agreement, usually with a corporate trustee. 
A consulting actuary is hired to make calculations to determine required 
annual contributions to the trust so established. The employer then 
makes the required payments to the trust and the trustee invests the 
money. This system, which permits substantial advance discounting, 
can produce a lower current outlay than insured funding methods. 
However, the long term cost will not be substantially affected by this 
system. It should be remembered that under the self-administered 
arrangement the employer is in effect the insurer. No guarantees accom- 
pany this system. 

Insured 

In the insured area there are a number of mediums available. 
Let us go over them quickly just to bring them in focus. First there 
is the granddaddy of the pension system, the group annuity. It involves 
a master contract between employer and insurance carrier. In effect, 
each year a single premium deferred annuity is purchased for each 
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employee by applying the pension formula to his earnings for that year. 
At retirement, the various single premium deferred annuities purchased 
through his years of participation become his monthly pension. 


Next, the deposit administration system. The employer deposits 
money with the insurance carrier under a master contract. The insur- 
ance carrier invests that money or administers the deposits. None of 
the money is allocated to the specific accounts of any employees. When 
the first employee in the plan reaches normal retirement age, the insur- 
ance company reaches into the account it has been administering for 
that employer and takes out enough money to buy, at that point, a 
single premium immediate annuity to provide the required pension 
under the plan. This system has some guarantees — for example, the 
insurance carrier guarantees a minimum interest return and guarantees 
annuity rates for at least five years. Also, it should be understood that 
the money thus invested by the insurance company will be more in 
fixed dollar investment than in equities. Under this system, too, it is 
possible to discount in advance for certain events which will occur in 
the future. Thus, the current outlay can be kept lower than under some 
other insured methods. 


Group permanent is a system involving permanent insurance on a 
group basis purchased under a master contract beween the employer 
and the insurance carrier. Coverage is actually purchased for each 
employee as he enters the plan and is maintained on a premium pay- 
ing basis during his participation. When he retires, the insurance com- 
pany pays him a life annuity. If he terminates employment before retire- 
ment, it is possible for him to carry on his policy on a personal basis. 
Life insurance is furnished under this system generally on a non-medical 
basis. A substantial death benefit is a part of this system as distin- 
guished from the deposit administration and group annuity methods. 

Now we come to the individual policy system. It is used mostly 
by smaller employers and is an effective system for providing pensions 
on an all-insured or fully insured basis. There are, however, variables 
in this system which permit some advance discounting and a reduction 
of current outlay below the amount necessary for an all-insured plan. 


For example, under the Combination method, offered by many 
carriers, the employer establishes his plan in the form of a trust and 
contributes money to the trustee of that trust. The trustee then pur- 
chases individual Life policies on the lives of participants. Some of the 
money, however, is left in a policy change fund for investment. It may 
be left with the insurance company or the trustee may invest it at its 
discretion. Under the normal arrangement the Life policies are main- 
tained on a premium paying basis until the employee reaches retire- 
ment age. At that time the trustee withdraws money from the policy 
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change fund and uses it to change the life policy to an annuity policy 
in an amount necessary to pay the prescribed pension benefit. As you 
can see, under this system it is possible insofar as the policy change fund 
is concerned to do some discounting in advance. In fact, the regula- 
tions require a discount for mortality and interest earnings and permit 
a discount for employment termination. 

Under the individual policy all-insured system a trust is also in- 
volved. The employer contributes dollars to the trust; the trustee uses 
all of those dollars to buy individual retirement endowment policies 
on the lives of participating employees; and the trustee as owner of the 
policies administers them in accordance with the terms of the trust. 
There is no policy change fund — no other investment duties. 


PrROFIT-SHARING PLANS 


Now, the second item on our list. A qualified profit-sharing plan 
is a definite written program and arrangement which is communicated 
to the employees and which is established and maintained by an em- 
ployer —to enable employees or their beneficiaries to participate in 
the profits of the employer’s trade or business pursuant to a definite 
formula for allocating the contributions and for distributing the funds 
accumulated under the plan. 


This system of deferred compensation also requires decisions on 
basic points before it can be inaugurated. First the employer must 
decide who gets the benefits. Rules of eligibility for profit-sharing plans 
are usually more liberal than they are for pension plans. The goal 
seems to be to bring employees in as soon as possible, whether or not 
they are presumably permanent. There are, of course, differences of 
opinion on this point too. The employer must determine how much 
of his profits he wishes to contribute to the profit-sharing plan. He can 
either operate under a definite predetermined formula for contributions 
or he may provide that the amount to be contributed from profits shall 
be determined each year. Contributions must be “recurring and sub- 
stantial.” One shot propositions are barred by the regulations. 

Also to be determined is the time the participants will receive dis- 
tributions from the profit-sharing plan. Admittedly, a true profit-sharing 
plan is an incentive program. On that basis it would be expected to see 
periodic distributions of cash from the plan to the employees in order 
to have it serve as an incentive. However, most profit-sharing plans 
are pension plans in effect. They provide for no distribution until death, 
retirement or employment termination. 

In the profit-sharing area, too, we also encounter friction in con- 
nection with the investment philosophy. Should the money be sub- 
stantially in equities; substantially in fixed dollars; or split on some 
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reasonable basis? The following comments may sound like a commer- 
cial. However, if they do it is purely coincidental because they are in- 
tended as a factual, logical discourse. 

A profit-sharing plan investment portfolio filled primarily with 
securities is an amber light. It contains possible defects for both em- 
ployer and employee. It could soon change to red, particularly if sub- 
stantial shares of stock are among the securities. Life insurance intelli- 
gently used can change the amber to green. 

A major advantage of a profit-sharing plan is that contributions 
are made in good years when profits are high — contributions are not 
called for in poor years when profits are low. In good years, however, 
when profits are high and contributions are made it is likely, on the 
average, that common stock prices are also high. In poor profit years, 
on the average, it is likely that common stock prices will be lower. 

Profit-sharing trusts which invest in stocks heavily each year when 
contributions are made may compel the trustee, or at least tempt it, 
to buy at the high point and thus make funds unavailable for stock 
purchases at low tide. Because of the logic of the foregoing, it seems 
that a thinking employer will agree that a policy of making guaranteed 
or fixed-dollar investments in boom times — when stocks are high and 
dollars are cheap — with the opportunity of shifting more heavily into 
equities in years of lower equity prices, could produce better long-term 
results. 

An investment counselor would certainly suggest a combination 
of fixed and equity dollars in a profit-sharing investment fund, rather 
than equities alone, because safety of the fund is important. Typically, 
people think of a combination of common stocks and bonds in such 
cases. Why not recognize the life insurance cash value as the “bond 
account” and the protection element as a comparatively modest cost in 
the typical case? After all, is not the combination of investment and 
protection in a life insurance policy a better hedge against the needs 
at death than merely another bond account? 

In the long run, the major payoff from a typical profit-sharing 
plan will come from the employer's contributions of profits — not from 
capital gains or interest earned on the fund. Is it not better to con- 
serve the principal with a reasonable rate of interest —as in a life 
insurance investment — than to risk some of the value of the principal 
at a time when profit-sharing contributions may also be lacking? 

Profit-sharing plans also offer another chance for friction. Friction 
could develop if employees or their representatives show concern over 
profit-sharing contributions and want to see the employer’s books — or 
demand the right to participate in functions traditionally in the realm 
of management. However, Prentice-Hall, in a recent publication, stated 
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that the history of profit-sharing has shown this fear of friction to be 
groundless. In the experience of all the members of the Council of 
Profit-Sharing Industries, for example, not one single case has been 
reported where labor tried to usurp the functions of management be- 
cause of the existence of a profit-sharing plan. Apparently to date in 
most cases employers have given unions or union members only non- 
confidential information; nothing beyond the balance sheets or operat- 
ing statements normally given to stockholders or the public. Neverthe- 
less, some employers do and will contend that permitting employees to 
share in profits must necessarily permit them to share in management. 


Tax ASPECTS 
Income Tax 
Employer contributions to a qualified pension or profit-sharing 
plan are deductible for federal income tax purposes. The amount nec- 
essary to fund the pension on a current service basis is always deduct- 
ible if, when added to other compensation paid the employee, it is 
considered reasonable. It is also possible to take special deductions for 
contributions to cover past service. In profit-sharing trusts the allow- 
able deductible contribution in one year is an amount equal to 15% 
of the covered compensation of the employees participating in the 
plan. Section 404 of the Internal Revenue Code and applicable regu- 
lations cover this in detail. 


An acknowledged advantage of a pension or profit-sharing plan 
is that the employee in effect receives compensation which is not tax- 
able currently. The law provides that employer contributions to a quali- 
fied plan are not taxable to the employee until they are distributed or 
made available to him. Under present law, even when it is distributed 
and does become taxable, favorable treatment is available. For example, 
if all that is due an employee from a qualified plan is paid to him in 
one taxable year because of his separation from the service of the em- 
ployer, capital gain treatment is available. Also, when the pension is 
paid there are friendly methods of reporting the income — see sections 
72 and 402 of the 1954 Internal Revenue Code. 

If a trust is used as the vehicle for administering a qualified plan, 
it becomes a non-taxable entity for income tax purposes. That means, 
of course, that investment earnings accumulate in the trust free of income 
tax in the year of accrual. Section 401 of the 1954 Internal Revenue 
Code is the reference here. 


Estate Tax 


Distributions from a qualified plan which are attributable to em- 
ployer contributions are excludable from estate taxes if such distribu- 
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tion is payable to a beneficiary other than the estate of the decedent. 
Section 2039(c) of the 1954 Internal Revenue Code and applicable reg- 
ulations are worth reading on this point. 


Qualifications of Plan or Trust 

There are two ways of handling this matter. First, the employer 

can do what he wants to do and then seek qualification. On the other 
hand, he may seek qualification first and then do it. 


Specific information is required by the Internal Revenue Service 
before it will consider issuing determination letters. Such letters are 
issued on plans in force. However, he can find out whether what he 
intends to do will meet with approval before he does it. It is also 
possible, under a recent ruling, to establish a pension plan or trust on 
a conditional basis. That is, provide that if the plan does not receive 
Internal Revenue Service approval it will be considered ineffective and 
the contribution made by the employer will be returned to it. 


FEDERAL DiscLosuRE ACT 


The fourth and last subject this morning is the Federal Welfare 
and Pension Plans Disclosure Act. Most people believe, and investi- 
gations have supported that belief, that while the great majority of 
plans (pension, profit-sharing and welfare) are responsibly and honestly 
administered there have been some cases of willful abuse and misman- 
agement due to incompetence and negligence. Recognition of that fact 
at a national level spurred Congress into action. The result — the Fed- 
eral Welfare and Pension Plans Disclosure Act which was passed in 
1958. It became effective January 1, 1959. It is primarily a disclosure 
measure. Its basic objective is the publication and making available 
to participants and beneficiaries of information describing the plan and 
explaining how it is being administered. 

Prime responsibility for carrying out the provisions of the act is 
placed upon the plan administrator. It is he who must see to it that 
the necessary filing with the Labor Department is accomplished and 
that a description of the plan is given to all those covered by the 
plan who ask for it. In addition, he must see that the Annual Report 
is prepared and that in each case the information required by the statute 
is contained in the reports. Also, when requested, he must furnish em- 
ployees a summary of the latest Annual Report. 

This law is also basically a self-policing measure. The policing of 
these disclosure or report publication requirements rests with the em- 
ployees covered by the plan. It is they who must ask for a copy of 
the administrators’ reports. If they feel that the reports are defective 
or dishonest they can then seek court action. 
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Technically, the philosophy of this law calls for a minimum of gov- 
ernment interference or surveillance. It is important to note that the 
Secretary of Labor has no investigative or enforcement functions. He 
may draft reporting forms but their use is optional with each admin- 
istrator. The Secretary of Labor has no authority to interpret the statute 
nor to issue rulings designed to help clarify the law. He must, how- 
ever, make copies of the filings available for examination in the Public 
Document Room of the Department of Labor. 


For just a few minutes let’s jet past the high points of this Federal 
Disclosure Act: 


1. It does not apply to an employee welfare or pension plan if 
such plan covers less than 26 employees. 


2. Key definitions to check and understand are “employee wel- 
fare benefit plan”; “employee pension benefit plan”; “Plan 


> << 


Administrator”; “Description of the plan”; and “Annual Report”. 


The description of the plan (D-1) must be filed with the Depart- 
ment of Labor within 90 days after a plan has been established. The 
Annual Report (D-2) must be filed within 120 days after the end of 
the calendar or fiscal year as the case may be. 


Copies of the plan description and the latest Annual Report must 
be available for examination by employees in the principal office of the 
plan. Upon written request of the employee, the Plan Administrator 
must deliver to him a copy of the plan description and a summary of 
the latest Annual Report. 


How is the Act working out? It’s hard to tell because one cannot 
be sure just what Congress expected it to do. Here, however, is one 
opinion — that of the man who has charge of administering the Act — 
Secretary of Labor Mitchell. 


In a letter dated last August 9, 1960, to the President of the Senate 
and to the Speaker of the House, Secretary Mitchell said among other 
things, and I quote: 


I am submitting to you a report covering the administration and 
operation of the Welfare and Pension Plans Disclosure Act during 
the first 18 months of its existence. 

As the law is now written, neither its reporting nor its disclosure 
purposes are being effectively achieved. Nor is it likely these im- 
portant objectives can be accomplished unless the law is substan- 
tially strengthened. The inability of administrators of employee 
benefit plans to obtain authoritative interpretations of the Act’s pro- 
visions has caused confusion and contributed to the substantial 
degree of non-compliance and inadequate reporting which has oc- 
curred. The lack of either investigatory or enforcement powers by 
the Secretary of Labor has seriously handicapped the Department 
and affords no persuasive deterrent to those who wish to ignore its 
provisions, or to manipulate or embezzle funds. 
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He then cited some examples and concluded: 


The only recourse, therefore, is the prompt amendment of the Act 
to require, among other considerations, that reports should be com- 
plete and meaningful and timely filed; that plan administrators 
should be entitled to receive authoritative interpretations of the 
Act’s provisions; and that the Department of Labor should have the 
appropriate investigatory and enforcement powers customarily 
granted by the Congress for the proper enforcement of legislation 
it has adopted. 

Perhaps the 87th Congress will get around to thinking about Sec- 
retary Mitchell’s suggestions. Many feel however that the Act should 
not be amended until it has had some more time to operate. Given 
another year unmolested the bugs might disappear. 


PENSIONS AND PRIVATE ENTERPRISE 


The millions of Americans who reach 65 in the next few decades 
will have a two fold desire — to stop working and go on living in about 
the manner to which they have become accustomed. Fulfillment of that 
twofold desire will require retirement income. Without an assist from 
private pension plans and personal savings, Social Security will not — 
and should not be expected to— do the complete job. 


In spite of the fast growth in private pension plans in the past two 
decades, less than 50% of our labor force is covered currently by pen- 
sion plans. The rate of growth from here on will be slower than it has 
been. Most employers of large groups have retirement plans. Employ- 
ers of small groups have moved more slowly. By number of employees, 
a great multitude is without pension plans. It is that multitude which 
must be motivated. Scores of thousands of employers must be con- 
vinced, one by one, that unless private enterprise moves in voluntarily 
to better fill the retirement income need of American workers, the fed- 
eral government will, through continuing expansion of Social Security, 
try to do the job. 


In a paper submitted last year to the House Committee on Ways 
and Means, San Francisco Attorney Joseph L. Seligman, Jr., succinctly 
stated an opinion to which many concerned citizens can subscribe. Said 
he, “I believe that compulsory Social Security is necessary and desirable 
only to the extent that private and group arrangements cannot and do 
not provide adequately for the security of our people;” and “While 
I do not question our need for Social Security, I emphasize that it is 
desirable to our way of life only to provide protection against want — 
a reasonable minimum retirement security — for those who would other- 
wise be destitute. Nothing more should be attempted or permitted.” 

In a similar vein, is the statement of Lord Beveridge in his famous 
report “Social Insurance and Allied Services”: 
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To give by compulsory insurance more than is needed for sub- 
sistence is an unnecessary interference with individual responsibili- 
ties. More can be given only by taking more in contributions or 
taxation. That means departing from the principle of a national 
minimum above which citizens shall spend their money freely, and 
adopting instead the principle of regulating the lives of individuals 
by law. 

All of us are a part of that task force which must carry the pen- 
sion story to the millions of employers without such plans. They are 
in need of education, motivation and assistance. If they, the mountains, 
will not come to us, we the consolidated Mohammed, are in a good 
position to go to them. 





INTERNATIONAL LAW CONSIDERATION 
OF THE AMERICAN INDIAN NATIONS 
BY THE UNITED STATES 


Frank B. Hiccrns* 


INTRODUCTION 


According to the Bureau of Indian Affairs, United States Depart- 
ment of the Interior, the Indian tribes of the territory now occupied 
by the United States have never had international status.' The United 
States Constitution implies that there is a difference between “foreign 
nations” and “Indian tribes.» The possibility that the Indian nations 
did have a kind of international status is the subject of this article. 
The first part of the investigation of the possibility will be by an exam- 
ination of pertinent decisions, while the second part will deal with 
pertinent treaties and the law of treaties. 


Part One: Consideration of International Law Treatment of American 
Indian Nations by the United States, as Reflected in Decisions 


From the beginning, courts of the United States have respected 
the principles of international law and have considered them part of 
the law of the land.? The language of one early decision expresses well 
the policy that has prevailed: “. . . [T]he laws of the United States 
ought not, if it be avoidable, so be construed as to infract the common 
principles and usages of nations, or the general doctrines of national 
law.” The Constitution directly adverts to the law of nations.° 


In the language of the early decisions the Indians were frequently 
adverted to as “nations,” and sometimes as “states,” though usually 
within the general context of some kind of dependency on the sove- 
reignty of the United States. It would seem that nations or states, 
dealing with other nations or states, would invoke the principles of 





* See Contributors’ Section, p. 87, for biographical data. 

1U. S. Der’r or INTERIOR, FEDERAL INDIAN Law 149 (1958). 

2U. S. Const. art. 1, $ 8, cl. 3: “Congress shall have the power . . . to regulate 
a with foreign. nations, and among the several states, and with the Indian 
tribes 

3 The pigg 9 Cranch 388 (1815). 

4 Talbot v. Seaman, 1 Cranch 1, * (1801). 

5U. S. Const. art. 1, § 8, cl. 9. See also Ireton, Early America and the Law of 
Nations, 1 U. Der. L.J. 3 (1981). 
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international law in their mutual dealings.6 The peculiar status of the 
Indians — as qualified national entities — yet subject to unilaterial fiat 
2 of United States sovereign power, is reflected in two early decisions 
E of Chief Justice Marshall. In Cherokee Nations v. Georgia,’ Marshall 
E set forth a policy on the position of the Indians in the United States 
which was destined, it seems, to guide all further judicial pronounce- 


i td dames et i 


ments on the Indians. He said, in part: 


® 
E Though the Indians are acknowledged to have an unquestionable, 
= and theretofore, unquestioned right to lands they occupy until that 
i right shall be extinguished by a voluntary cession to the govern- 
& ment, yet it may well be doubted whether those tribes which reside 
z within the acknowledged boundaries . . . can, with strict accuracy, 
be denominated foreign nations. . . . [T]hey are in a state of pupil- 
age. Their relation to the United States resembles that of a ward 
to his guardian. They look to our government for protection; they 
rely upon its kindness and its power; appeal to it for relief to their 
wants; and address the President as their great father.® 
In the following year, 1832, Marshall further elaborated on this 
peculiar relation of the Indian nations to the United States in Worces- 
ter v. Georgia:° 
The Indian nations had always been considered as distinct, inde- 
pendent political communities, retaining their original natural rights 
ie 'Tihe settled doctrine of the law of nations is that a weaker 
power does not surrender its independence—its right to self-govern- 
ment, by associating with a stronger and taking its protection. A weak 
state in order to provide for its safety, may place itself under the 
protection of one more powerful without stripping itself of the right 
of government, and ceasing to be a state." 
The Indians were considered “political entities,” yet “dependent” 
upon the United States. At some time in history, one would conclude, 
the Indians must have been independent “political entities.” In what 


way did they become dependent, i.e., how does the United States base 
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6 The precise meaning of “nation” or “state” as applied to the Indians is an illusive 
point. It might be stated safely, however, that whatever the words mean in the ordi- 
nary sense, there would seem to be a qualified meaning in reference to the Indians. 
For example, in Parks v. Ross, 52 U.S. (11 How.) 862, 374 (1850), the Cherokee 
Indians are signified as being in many respects a “foreign and independent nation,” 
being governed by their own laws and officers, chosen by themselves. In Mackey v. 
Coxe, 59 U.S. 100 (1855), this same Cherokee nation is spoken of as a territory of 
the United States which “In no respect can it be considered a foreign state or terri- 
tory... .” and again in Stephens v. Cherokee Nation, 174 U.S. 445 (1899), the 
Court states that the Indian tribes have always been recognized as distinct com- 
munities, always have been permitted to a large extent to make and enforce the laws 
for their own government, but “are in no sense sovereign states.” 

75 Pet. 1 (1831). 

87d. at 17. This allusion to a guardianship relation has been referred to frequently 
ever since Marshall first coined the phrase. See United States v. Kagama, 118 U.S. 
875, 382 (1886); United States v. Quiver, 241 U.S. 602, 608 (1916). 

96 Pet. 515 (1882). 

107d. at 559, 560, 561. In meee recent cases we can still see definite evi- 
dence of the influence of Marshall’s early opinions on the Indians’ territorial rights. 
In United States v. Shoshone Tribe, 304 U.S. 111, 117 (1988), the question of right 
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its claim of sovereignty over the Indians? Again we check for the 
invocation of the principles of international Jaw, since there is involved 
a change in dominion over territory. And again we turn to Chief 
Justice Marshall; he gives us a lead on how this problem can be 
approached, in the early case of Johnson v. McIntosh." Marshall wrote 
in his decision: 

While the different nations of Europe respected the right of 
the natives, as occupants, they asserted the ultimate dominion to be 
in themselves; and claimed and exercised, as a consequence of this 
ultimate dominion, a power to grant the soil, while yet in posses- 
sion of the natives. These grants have been understood by all to 


convey a title to the grantees, subject only to the Indian right of 
occupancy. ... 





of occupancy of the Indians as opposed to possession of legal title in the United States 
9 uaa came up. It was held that although the United States did not relinquish 
the fee, 

. . . the tribe’s right of occupancy was incapable of alienation or being held 

otherwise than in common, that right is as sacred and as securely safeguarded 

as is fee simple absolute title. . . . [T]he Shoshone Tribe had the right that has 

always been understood to belong to Indians, undisturbed possessors of the soil 

from time immemorial. 
Almost all subsequent cases agree in giving the Indians a right of occupancy, how- 
ever limited, which does not involve the ultimate fee. The cases dealing with Indian 
lands in the territory of the original thirteen colonies locate the ultimate fee in the 
state wherein the lands are located. Spaulding v. Chandler, 160 U.S. 394 (1896); 
Seneca Nation v. Christy, 162 U.S. 283 (1896); Lattimer v. Poteet, 14 Pet. 4 (1840); 
Clark v. Smith, 18 Pet. 195 (1889). In the territory outside that of the original 
colonies the ultimate fee of Indian lands is in the Federal Government and can be 
granted to individuals subject to Indians’ right of occupancy. Missouri v. Iowa, 7 
How. 660 (1849); 8 Ops. Arr’y Gen. 255 (1856). The present thinking of the 
Court on the right of Indian occupancy is reflected in the recent Tuscarora Indian 
case, Federal Power Comm’n v. Tuscarora Indian Nation, 80 Sup. Ct. 543, 567 (1960), 
which decided that lands owned in fee by the Tuscarora Indians and lying adjacent 
to a natural power site on the Niagara River could be taken for the storage reservoir 
of a hydroelectric power project, upon payment of just compensation, by the Power 
Authority of the State of New York under a license issued it by the Federal Power 
Commission. Mr. Justice Whittaker strongly maintained that the eminent domain 
powers conferred by Congress on the Commission’s licensee did not breach the faith 
of the United States. The dissenting opinion written by Black, J. (Warren, C. J., and 
Douglas, J., concurring) stated: 

There may be instances in which Congress has broken faith with the Indians, 

although examples of such action have not been pointed out to us. Whether it has 

done so before now or not, however, I am not convinced that it has done so here. 

I regret that this Court is to be the governmental agency that breaks faith with 

by — people. Great nations, like great men, should keep their word. 

Id. at 567. 

It is important to note that in ordinary eminent domain situations, the occupiers who 
are to relocate, upon payment of just compensation, can usually find comparable and 
suitable abodes. With the Indian this is hardly the case. The cultural, sociological, 
and historical factors involved in the removal of an Indian from his ancestral or 
traditional home and environment is no way comparable to that of a non-Indian 
citizen of the United States. Also, it might be questioned whether a treaty right 
which fixes a specific place can be abrogated by the device of eminent domain. 

1 For an exposition of Chief Justice Marshall’s key role as the head architect 
of the structure of American Indian law, see FEY & MCNICKLE, INDIANS AND OTHER 
AMERICANS, Ch. VI (1959). 

12 8 Wheat. 543 (1823). 
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However extravagant the pretension of converting the discov- 
ery of an inhabited country into conquest may appear, if the prin- 
ciple has been asserted in the first instance, and afterwards sus- 
tained; if a country has been acquired and held under it; . . . it 
becomes the law of the land, and cannot be questioned. . . . How- 
ever this restriction may be opposed to natural right, and to the 
usages of civilized nations, yet if it be indispensable to that system 
under which the country has been settled, and be adapted to the 
actual condition of the two people, it may, perhaps, be supported 
by reason, and certainly cannot be rejected by the courts of jus- 
tice. 


The policy set forth in Johnson v. McIntosh remains intact down 
to the present time. As recently as 1955, Justice Reed adverted to it 
in Tee-Hit-Ton Indians v. United States.'* He stated that the taking by 
the United States of unrecognized Indian title is not compensable under 
the Fifth Amendment, but that this “leaves unimpaired the rule de- 
rived from Johnson v. McIntosh. . . . This is true, not because an Indian 
or an Indian tribe has no standing to sue or because the United States 
has not consented to be sued for the taking of original Indian title, 
but because Indian occupation of land without government recogni- 
tion of ownership creates no rights against taking or extinction by the 
United States protected by the Fifth Amendment or any other principle 
of law.”* 


The rush to the new world by Europeans intent on staking a claim 


to lands occupied by the Indians involved, as this writer sees it, a 
conflict of possessory rights: occupancy as opposed to discovery and 
assertion of dominion (both forcefully and otherwise). 


The United States Supreme Court, at an early date, at least ex- 





137d. at 574, 591. It is interesting to note that not all agreed with Marshall on 
the rights of sovereign “civilized nations” as opposed to the “natural rights” of 
occupants. Justice Storey wrote his views on the subject, 1 Storey, CoMMENTARIES 
ON THE ConsTITUTION 5 (1833), and maintained that title to discovered lands was 
universally accepted by virtue of discovery; the title was exclusive — and it barred 
other nations from the claim — limited only by the Indians’ “right of occupancy” 
which could be extinguished by the government (which constitutionally exercised 
that title) through purchase or conquest. But, Storey asserted, this absolute title 
of the discoverer is wholly incompatible with the absolute and complete title in the 
Indians. Commenting specifically on Marshall’s Johnson v. McIntosh decision, 
Storey says that the principle of converting the discovery of inhabited lands into 
title by conquest cannot be vindicated in justice or humanity, or general conformity 
to the law of nature with respect to the rights of the natives. “Their right . . . of 
occupancy of use, stood upon original principles deducible from the laws of nature, 
and could not be justly narrowed or extinguished without their own free consent.” 
Ibid. Also Pound, Nationals Without a Nation, 22 Cotum. L. Rev. 97 (1922), 
gives the Indian point of view, stating that, “From their point of view the Indian 
tribes or nations are independent domestic sovereignties . . . which are now sub- 
jugated by the strong arm of the United States government, so they are at once 
nationals without a nation.” 

14348 U.S. 272 (1955). 

'S Td. at 285. 
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pressed knowledge of the Indians’ claim of right by prior occupancy," 
yet, one is given reason to wonder if the principles of international law 
ever were a contributing factor of any importance in the accepted 
validity of the Europeans’ superior claim to the land that subse- 
quently became the United States. In general the United States adhered 
to the external formalities usually present” in negotiations culminating 
in treaties, or in acts of cession."* 


Part Two: Consideration of International Law Treatment of American 
Indian Nations by the United States as Reflected in Treaties 


Historically a “treaty” has meant some kind of an instrument of 
agreement, with juridicial effect, between two states or governments,’ 





16 Mitchell v. United States, 9 Pet. 711, 745, 746 (1835). Here the court held the 
view that one uniform rule 

. . . seems to have prevailed . . . that friendly Indians were protected in the 

possession of the lands they occupied, and were considered as owning them by 

a perpetual right of possession in the tribe or nation inhabiting them as their 

common property from generation to generation . . . until they abandoned them, 

made a cession to the government, or an authorized sale to individuals. 

See also William v. City of Chicago, 242 U.S. 434 (1917). Here the Court held 
that the only “immemorial right” which the Pottawatomie Indians held in the coun- 
try they were claiming as their own following the Greenville treaty of peace of 
August 3, 1795 (7 Stat. 51), was that right of occupancy. In Leavenworth L. & G. 
R. Co. v. United States, 92 U.S. (2 Otto) 733 (1875), the Court held that the Indians 
had an unquestionable right to lands they occupy until it is extinguished by voluntary 
cession to the government. In United States v. Santa Fe Pac. R. Co., 314 U.S. 339 
(1941), it was held that the United States has an exclusive right to extinguish title 
based on aboriginal possession. 

17 The formalities usually present in negotiations between nations are of a quali- 
fied nature in the case of the Indian nations and the United States. In so far as 
relations were pacific, the formalities in the negotiations were those usually adopted 
between an advanced and a more primitive people. See Abbot, Indians and the 
Law, 2 Harv. L. Rev. 167 (1888). 

18 In Leavenworth L. & G. R. Co. v. United States, supra note 16, at 743, Justice 
Davis said, 

The United States has frequently extinguished the Indian title to make room 

for civilized men, the pioneers of the wilderness, but they never engaged in 

advance to do so, nor was constraint, in theory at least, placed upon the Indians 
to bring about their acts of cession. 
This brings to mind the words of Gene Fowler in Timberline, wherein he asserted 
that how well the white man kept his official word with the Indians is not a subject 
that will be taught in the schools, for it would tend to make cynics of our children 
before their time. 

John Quincy Adams, in 1818, writing about the controversy between the United 
States and Spain over the boundaries of the Louisiana territory, stated: “Whenever 
any European nation has thus a right to any portion of territory on that [North 
American] Continent, that right can never be diminished or affected by any other 
power by virtue of purchases made, by grants or conquests, of the Natives within 
the limits thereof.” 1 Moore, Dicrst oF INTERNATIONAL Law 263, 662 (1906). 

Felix Cohen apaeety points out the fact that, 

The defense of Indian rights in the Federal Courts is a significant part of the 

pageant of American liberty. Across the panorama of years pass judges who 

were tolerant enough to appreciate the grievances of an oppressed people and 
courageous enough to vindicate rights that presidents, cabinet officers, army 
generals, and reservation superintendents had violated. Indian Rights and the 

Federal Courts, 24 Minn. L. Rev. 199 (1940). 

19 Chief Justice Marshall, in Foster v. Neilson, 2 Pet. 253, 314 (1829), states, 
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and has always been considered a matter of international law,” indeed, 
even a source of international law.”' It is questionable, however, that 
a treaty as such, entered into by the United States and an Indian tribe 
or nation, has always received the force and effect of international law.” 
Well might the Indian ask, as James Brown Scott did, “For a treaty, 
is it not an international statute, and treaties, are they not international 
legislation?’ There seems to be an anomaly here. For although the 
United States has generally conformed to international law practices 
concerning negotiation of treaties in agreements with the Indian tribes, 
we cannot forget, as Jessup reminds us, that it was not as between 
two states, but as a guardian dealing with its “domestic, dependent” 
ward.% A better term would be “intranational law.” The international 
law rules which the United States apparently applied in its negoti- 
ations and dealings with the Indian tribes culminating in treaties, 
would seem to be procedural rules, i.e., in the sense of rules of form 





A treaty is in its nature a contract betweten two nations, not a Legislative Act 
.... In the United States a different principle is established. Our Constitution 
declares a treaty to be the law of the hed It is, consequently, to be regarded 
in courts of justice as equivalent to an Act of the Legislature, whenever it oper- 
ates of itself without the aid of any legislative provision. But when the terms 
of the stipulation import a contract — when either of the parties engages to per- 
form a particular act — the treaty addresses itself to the political, not the judicial 
department; and the Legislature must execute the contract before it can become 

a rule for the court. 

In the Head Money Cases, 112 U.S. 589, 597 (1884), the Court held that a treaty 
is primarily a contract between independent nations, and “it depends for the enforce- 
ment of its provisions on the interest and honor of the governments which are 
parties to it.” 

The United Nations has asserted, in a recent report of the International Law Com- 
mission, that “the law of treaties its not itself dependent on treaty, but is part of 
general international law.” Off. Documents U. N., as reported in 54 Am. J. IntT’L. L. 


237 (1960). 
205 HackworTH, INTERNATIONAL Law 1 (1943). He writes that “the term ‘treaty’ 
is applied to any international agreement, however denominated ....” The tra- 


dition of using a single term, “treaty,” to denote all instruments embodying inter- 
national agreements is reflected in an important provision of the U.N. charter, in 
the Statute of the International Court of Justice. In article 36, paragraph 2, in the 
context of matters of which states party to the statute can accept compulsory juris- 
diction of the Court, there is listed, “a. the interpretation of a treaty.” See also 29 
Am. J. Int’, L. Supp. 657 (1935): Draft Convention on Law of Treaties, art. 1 (a) 
“A ‘treaty’ is a formal instrument of agreement by which two or more states establish 
or seek to establish a relation under international law between themselves.” 

21 Guggenheim, Contribution a L’Histoire des Sources du Droit des Gens, 91 
Hacvue ACADEMY ReEcuEm Des Cours 54 (1951). 

22 CRANDALL, TREATIES — THEIR MAKING AND ENFORCEMENT 98 (1904), con- 
tains the statement: 

The Supreme Court has ascribed the same sanctity to Indian treaties as to those 

with foreign powers, and has construed the provision of the Constitution declar- 

ing ‘treaties made’ to be the supreme law of the land, as being applicable to 
those concluded with Indian tribes. 

23 Scott, Treaty-Making Under the Authority of the United States, Its Use and 
Abuse, Presidential address delivered at the 28th annual meeting of the American 
Soc. of Int’l Law, Washington, April 28, 1934. 

24 Jessup, A MopERN Law oF Nations 22 (1952). 
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only. The anomaly deepens, for the questiton arises, why did the 
United States consider the various tribes and nations as entities capable 
of entering into treaties, devices of international law, when at the same 
time they did not consider these same entities as having international 
status? Surely not to appease the Indians’ pride, for they were not 
cognizant of the international connotations of treaty-making. In the 
Cayuga Indians Claim Case,?> it was held that the Indian tribe was 
not a legal unit of international law, and the international tribunal which 
decided the claim noted that the Indians could come before it only as 
represented by the sovereign power holding dominion over their lands. 

How then, to explain the anomaly? One contention that might 
be advanced is that the early government of our country did act in 
good faith in its treaty dealings with the Indian tribes, and that the 
administrators handling these treaty negotiations, with few exceptions, 
did consider the Indian tribes as independent nations accepting, as such, 
the protection but not the sovereignty of the United States. Evidence 
to support this contention would be as follows: 


1. The Indian tribes were considered entities fully capable of en- 
tering into treaties. Chief Justice Marshall's words assure us on this 
point: 

The Constitution, by declaring treaties already made, as well as 
those to be made, to be the supreme law of the land, has adopted 
and sanctioned the previous treaties with the Indian nations, and 
consequently admits their rank among those powers capable of 
making treaties. The words ‘treaty’ and ‘nation’ are words of our 
own language, selected in our diplomatic and legislative proceed- 
ings, by ourselves, having each a definite and well understood 
meaning. We have applied them to Indians, as we have applied 
them to the other nations of the earth. They are applied to all in 
the same sense.” 

Later cases established that the power to make treaties with the 
Indian tribes was coextensive with the power to make treaties with 
foreign nations.” 


2. The language of the early treaties would seem to indicate that 
the acceptance of United States protection by the tribes did not mean 
in any definite sense the surrendering of their independence. We note 
the language of the following: 

Treaty with Senecas, Mohawks, Onondagas, and Cayugas, 1784 (7 
Stat. 15): “The United States of America give peace to the Senecas, 
Mohawks, Onondagas, and Cayugas, and receive them into their 
protection upon the following pit, <n rg 





oan oor Indians Claim (Great Britain v. United States), Neilson Report, 203, 
‘ 1936). 

26 Worcester v. Georgia, 6 Pet. 515, 559, 560 (1832). 

27 Holden v. Joy, 17 Wall. 211, 242 (1872); United States v. 43 Gallons of Whis- 
key, 93 U.S. 188, 192 (1876); Dick v. United States, 208 U.S. 340, 355-56 (1908). 
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Treaty with the Wiandot, Delaware, Chippawa, and Ottawa na- 
tions, 1785 (7 Stat. 16): “The said Indian nations do acknowledge 
themselves and all their tribes to be under the protection of the 
United States and no other sovereign power... .” 

Treaties with the Cherokees, 1785 (7 Stat. 18), Choctaw nation, 1786 
(7 Stat. 21), Chickasaw nation, 1786 (7 Stat. 24): “The Commis- 
sioners Plenipotentiary of the United States in Congress Assembled, 
give peace to all Cherokees [Choctaws, Chickasaws], and receive 
them into the favor and protection of the United States of America, 
on the following conditions ... .” 

8. The description Chief Justice Marshall gave the peculiar rela- 
tionship of the Indians to the United States in Cherokee Nation v. 
Georgia,” as that which “resembles that of a ward to his guardian,” 
has been taken as more than a mere description or analogy, to mean 
a guardian-ward relationship in fact.2”7 By the word “resembles,” it could 
be contended that Marshall did not intend to strip the Indian nations 
of their independence in fact, but could not describe the unique rela- 
tionship in any other way. Assuming that this contention is true, i.e., 
that the early administrators of our country did consider the Indian 
tribes as independent nations based upon the evidence given above, 
we still are faced with the question of what happened. Whether or 
not the contention is true, at some time in the history of our country, 
spaced over a period of years, the status of the Indians evolved from 
whatever it was, dependent or independent, to what it is today. 

Today the subject of Indian treaties is a closed matter in the 
United States governmental policy and action, at least as to the making 
of any new treaties. By a rider inserted in the Indian Appropriation 
Act of March 3, 1871, it was provided “That hereafter no Indian nation 
or tribe within the territory of the United States shall be acknowledged 
or recognized as an independent nation, tribe or power with whom the 
United States may contract by treaty: Provided, further, that nothing 
herein contained shall be construed to invalidate or impair the obli- 
gation of any treaty heretofore lawfully made and ratified with any 
such Indian nation or tribe.”® 





28 Cherokee Nation v. Georgia, 5 Pet. 1 (1831). 

29 It is not at all a certainty that Marshall meant that his guardian-ward analogy 
should be taken literally. That the wardship analogy only approximates the unique 
status of the Indians and does not accurately describe this status is inferred by FEY 
& McNICKLE, op. cit. supra note 11 at 91; by Houghton, The Legal Status of Indian 
Suffrage in the United States, 19 Cauir. L. Rev. 507 (1931); in Legal Status of the 
Indians, Comments, 18 YALE L.J. 250 (1904); and finally in the extensive treat- 
ment of “wardship” in ConeN, HANDBOOK FEp. INp. Law, U. S. Der’r or INTERIOR 
169-73 (off. sol. 1945); also Brown, J., Indians & Civil Rights, SoctaL OrpEer 224 
(May 1949). 

3016 Stat. 544; Rev. Stat. § 2079; subsequently the power of Congress to with- 
draw or modify tribal rights previously granted by treaty has been consistently 
upheld. In the admission of Wyoming as a state, it was found that the treaty 
guaranteeing certain Indians the right to hunt on unoccupied lands of the United 
States so long as game would be found thereon was abrogated. Similarly, statutes 
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For many years prior to this final word on Indian treaties in 1871, 
forces had been at work to bring it about. Almost immediately after 
John Quincy Adams completed his term of the Presidency, the gov- 
ernment policy of a rather strict observance of Indian treaties began 
to fade.*' The most vociferous and influential opponent to Marshall’s 
policies of “friendship with protection” for the Indians, sanctified by 
treaty, was Andrew Jackson. As early as 1817 Jackson had written to 
President Monroe that “I have long viewed treaties with the Indians 
an absurdity not to be reconciled to the principles of our government. 
The Indians are the subjects of the United States, inhabiting its terri- 
tory and acknowledging its sovereignty, then is it not absurd for the 
sovereign to negotiate by treaty with the subject?” From the era of 
Jackson’s influence onward, the policy of “removal” of the Indian tribes 
gained ascendancy, i.e., the removing and resettling the tribes to pre- 
scribed areas more often than not different and far distant from their 
time and treaty-honored tribal hunting grounds. 


It is not within the scope of this article to examine the principles 
of pacta sunt servanda and rebus sic stantibus; suffice it to say that these 
are generally accepted theories of international law and that they apply 
to treaties.* 


Perhaps the case of the Indians in America is an applicable and 
significant one in the history of international law for the theory of 
rebus sic stantibus. Circumstances changed so radically that the treaty 
agreement with the Indians, in the minds of most Americans — espe- 
cially those in policy-making positions — became meaningless. The his- 
torical-social phenomenon of the submersion of the tribal political 
entities into the national entity of the United States is an undeniable 
fact. It was inevitable that the more primitive culture of the Indians 
give way before the more advanced culture of the American colonists 
and pioneers. The rapid decrease in the numbers of Indians due to 
hyper-susceptibility to whitemen’s diseases, the elimination of the In- 
dians’ traditional food supply, i.e., the buffalo and other wild game, 





modifying rights of members in tribal lands, e.g., Lone Wolf v. Hitchock, 187 U.S. 
55 (1903), where a right of way for a railroad was granted through lands ceded 
by treaty to an Indian tribe; Cherokee Nation v. So. Kansas R. Co. 185 U.S. 641 
(1890), or extending the application of revenue laws respecting liquor and tobacco 
over Indian territories, despite an earlier treaty exemption, e.g., The Cherokee 
Tobacco, 11 Wall. 616, 621 (1871), have been sustained. 

31 FEDERAL INDIAN Law, op. cit. supra note 1, at 194. 

.a CorRESPONDENCE OF ANDREW JACKSON 279-81 (2 Carnegie Institute 
e 
33 For a thorough exposition of the development of yo theories and their appli- 
cation to treaties, see Wehberg, Pacta Sunt Servanda, 53 Am. J. Int’L. L. 775 (1959); 
also Draft Convention on Law of Treaties, and Comments, 29 Am. J. Int’. Supp. 
1096-1126 (1935). 
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and poor conditions in general,** worked to change the status of the 
Indian in every way; socially, economically, and physically, as well as 
politically. 

The change in the “condition” of the Indians would seem to be 
of sufficient magnitude to justify application of the principle of rebus 
sic stantibus.* However, in the unique case of the Indians, it is a 
question of distinguishing the causes and effects. For one of the most 
potent forces causing the changed circumstances of the Indians was 
the other party to the Treaty, the United States government, acting 
through its various agencies, officials, legislative enactments, and exec- 
utive decrees. The Spanish theologian-jurists, Vitoria® and Suarez,” 





34 THe PROBLEM OF INDIAN ADMINISTRATION, DeEp’r OF INTERIOR SURVEY REPORT 
(1928). This revealing study indicates the causes and effects in the economic, social, 
physical, and political change in the status of the Indians, and does not present the 
United States government’s administration of Indian affairs as blameless. The injus- 
tices of the government’s handling of Indian affairs is also discussed by Chaucey 
Goodrich in The Legal Status of the California Indian, 14 Cauir. L. Rev. 83 (1926). 

35 Hyde states, regarding changed circumstances necessary for the possibility of 
rebus sic stantibus, in 2 INTERNATIONAL Law 1523-27 (2d ed. 1945), the following: 

It is not easy to determine what changes in conditions confronting the parties 

to a treaty serve to permit either of them to free itself from the burdens of the 


compact. .. . It requires . . . something more than sheer power of contracting 
state to disregard with impunity the terms of a valid treaty, in order to estab- 
lish a legal right to do so. . . . If changed circumstances ever serve on principle 


to confer a right on a contracting state to tree itself from obligations laid down 

in the treaty, it is because those conditions mark the existence of a new order 

of things which in a broad sense were not contemplated by the parties at the 
time of the conclusion of their agreement and which render highly unreasonable 

a demand for performance. . . . 
cas .* already written in an earlier edition, 2 INTERNATIONAL Law 81 (lst ed. 

9 , that 
Reliance, therefore, on a change of conditions which refers merely to the de- 
velopment of the power of such a state to a point where it may safely ignore 
the terms of its agreement, is an appeal to force rather than law. . . . The Ger- 
man invasion of Belgium, in 1914, regardless of appeals to treaties of 1839, will, 
in view of pleas of German statesmen, long be deemed to be the most impressive 
modern illustration of such an appeal (to force). 
Art. 28 in the Draft Convention on the Law of Treaties 29 Am. J. Int’, L. Supp. 662 
(1935), states, regarding rebus sic stantibus: 

(a) A treaty entered into with reference to the existence of a state of facts and 

continued existence of which was envisioned by the parties as a determining fac- 

tor moving them to undertake the obligations stipulated, may be declared by a 

competent international tribunal or authority to have ceased to be binding, in 

- ae of further performance, when that state of facts has been essentially 

changed. 

36 VirorniA, DE INpis Et DE Jure BELLI RELECTIONES, Appen. A, xxiii (Carnegie 
Inst. trans. 1917). Vitario endeavored to come to the aid of the inhabitants of the New 
World by a theoretical examination of laws that apply to all men. He demonstrated 
that neither the Roman Pontiff nor the Spanish emperor had any automatic tem- 
poral power over the aborigines, and he refuted the idea then popular in Europe 
that the Indians were of insufficient intelligence to enable them to hold property 
or exercise any sovereignty. See also Hanke, Pope Paul III and the American Indians, 
30 a THEOL. Rev. 67 (1937); HANKE, ARISTOTLE AND THE AMERICAN INDIANS 
(1957). 

37 SUAREZ, TRACTATIBUS DE LeEcisus Ac LEGIsLATORE Deo, bk. 1, ch. XIX, $ 9 
(Vives ed. 1856). Suarez wrote within the context of jus gentium, and maintained 
that the law of nations should be predicated on the common elements of humanity, 
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and the Dutch philosopher-jurist Grotius,* all provided, in their respec- 
tive theories of law, for abrogation of contractual obligations upon a 
decisive change in circumstances — as did Vattel, referring specifically 
to treaties. This writer suggests that the idea of applying the prin- 
ciple of rebus sic stantibus to the American Indians would have been 
unappealing to these earlier jurists, hypothetically speaking, because 
the very conditions which changed were — partly intentionally, partly 
unintentionally — effected by a party to the treaty contract, i.e., the 
United States in our hypothesis.” 


CONCLUSIONS 


Today the Indians of America are no longer considered the “prob- 
lem” described in the first instance in Marshall’s dictum in the Cher- 
okee Nation v. Georgia case, and continuing into the present century. 
The possibility of the international status of the Indian nations is of 
little more than academic interest in our own day.“' One might con- 
clude that Marshall was not certain in his judgment of the status of 
the American Indians, whether it was national or international. With 
this possibility in mind, it is the contention of this writer that the 
status of Indians at the beginning period of the United States history 
might have been international indeed but quickly changed to national 
with neither the Indians’ knowledge nor consent. 





love, and mercy, which are to be found in all men. Suarez wrote in the Spanish 
era of the Conquistadores, and had the Indians in mind. See Cohen, The Spanish 
Origin of Indian Rights in the Law of the United States, 31 Gro. L.J. 1, 17 (1942). 

38 Grotius, DE June BeEtxI Ac Pacis, bk. II, ch. 3 § 8 (Bousquet ed. 1751). 

39 VatreL, LE Drorr Des Gens (Classics of Int’l L. ed., Fenwick trans. 1916). 
One of the first writers on international law as such, Vattel wrote that his fellow 
eighteenth-century Europeans generally believed that they could justify their own 
consciences in asserting a superior claim to the lands of the New World because of 
the nomadic, uncivilized state of the Indians. He referred specifically to treaty 
abrogation under changed circumstances Id., ch. xvii, § 296. 

40 The question of changing moral facts, also pertinent to our investigation and 
warty is treated in Williams, The Performance of Treaties, 22 AM. J. Int. L. 
89 (1928). 

41 Academically or not, an unverified source reports that the Hopi Indians of Ari- 
zona appealed to the United Nations for a decision in a boundary dispute they have 
had for many years with the neighboring Navajos. 105 Conc. Rec. 7662 (1959) 
(remarks of Senator Goldwater). With the admission of many new African nations 
to the United Nations which are in various degrees of material and cultural deyel- 
opment, one might pose the anachronistic question: “What about the American 
— A of a hundred years ago: could they have qualified for membership 
in the U. N.?” 
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War powers,” boundary and frontier regulations,“ passports,“ extra- 
dition,“ and regulations with third countries and powers,” all recog- 
nized in treaties between the United States and various tribes or nations 
of Indians, would seem to give weight to our contention that at one 
time in history the United States did in fact accord the Indian nations 
international status, i.e., they did think of them as true “nations.” 





42 Treaty of Dancing Rabbit Creek with Choctaw nation. Sept. 27, 1830, 7 Stat. 
838, 334; treaty with Cherokees, Nov. 28, 1785, 7 Stat. 18, arts. 1, 2, & 7; treaty 
of July 2, 1791, with Cherokees, 7 Stat. 39, art. 3; treaty with Six Nations, Oct. 22, 
1784, 7 Stat. 15, art. 1. These treaties granted the power to make war, provid 
for exchange of prisoners with the United States, and fixed provisions for hostages 
between Indian and United States forces. In Marks v. United States, 161 U.S. 297 
(1896), it was held that a state of war did exist between an Indian nation and the 
United States; there are several instances of mutual assistance pacts between Indian 
nations and the United States; treaty with Wiandots, Jan. 9, 1789, 7 Stat. 28, art. 8; 
see also 7 Stat. 18, art. 11 (Cherokees), 7 Stat. 21, art. 10 (Choctaws), 7 Stat. 26, 
art. 4 (Shawanoe Nation). 

43 Treaty with Chickasaws, 7 Stat. 450, art. 3 (1834); trade licenses between 
United States territories and that occupied by the Indians are provided for in sev- 
eral instances: 1 Stat. 37 (1790), 1 Stat. 329 (1793), 1 Stat. 452 (1796), 1 Stat. 
743 (1799), 2 Stat. 189 (1802), 2 Stat. 402 (1806). 

44 The equivalent of passports, and written permission to enter the territory of the 
Indians are provided for in the treaty with the Creek Nation, 7 Stat. 35, art. 7 
(1790), with the Cherokees, 7 Stat. 39, art. 9 (1791), and in other instances. See 
also ConEN, HANDBOOK OF FED. IND. Law, op. cit. supra note 29, at ch. 4, § 6. 

45 See 7 Stat. 39, art. 11 (1791) treaty with Cherokees; 12 Stat. 1037, art. 6 
(1858), treaty with Sioux Nation; 12 Stat. 997, art. 7 (1858), treaty with Poncas. 

44 The United States Constitution forbids any one of the states to enter “into a 
treaty or alliance” with a foreign country, U. S. Const. art. 1, 8, yet the Indian 
nations’ “friendly relations” with foreign powers were frequently acknowledged in 
treaties with the United States, as in 7 Stat. 474 (1835), treaty with Comanches, 
acknowledging their friendship with Mexico; many states entered into treaties with 
the Indian nations prior to ratification of the Constitution; the Confederacy also 
made treaties with the Indian nations. 
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MARRIAGE AFTER DIVORCE IN ARIZONA 


Rosert B. BuCHANAN, LEE Esco AND LEE R. PERRY 


A judgment of divorce a vinculo matrimonii, from the bond of mat- 
rimony, as opposed to a judgment a mensa et thoro, from bed and 
board, is a decree of total dissolution of the marriage relation.’ After an 
absolute divorce the parties regain their status as single persons and, 
as such, they possess the right to marry again. This right, however, 
has been restricted by statute in Arizona, as well as in many of the 
other states.? The Arizona statutory restriction provides: 

Either party may marry again only after one year has elapsed 
from the date of the judgment of divorce, but if proceedings are 
begun prior to the expiration of the one year period to set aside the 
judgment, then neither party may marry again until the proceedings 
are finally terminated.’ 

The question of whether an Arizona marriage which violated the 
statute could be collaterally attacked was decided in Davis v. Industrial 
Comm'n. The decision in the case was limited to the narrow question 
of whether the prohibited marriage was void, thus making the mar- 
riage susceptible to a collateral attack; the court was therefore not 
required to determine under what circumstances such a marriage might 
be avoided. Whether the effect of the statute is to cause an imperfect 
marriage to be created in some circumstances has yet to be determined. 





1 See Williams v. Williams, 38 Ariz. 367, 265 Pac. 87 (1928). 

2See 2 VERNIER, AMERICAN Famity Laws § 92 (1932); Note, 36 Va. L. REv. 
665 (1950). 

3 Aniz. REv. Stat. ANN. § 25-820(B) (1956). 

488 Ariz. 117, 353 P.2d 627 (1960). The decision in this case was thought to be 
clearly predictable since the decision in Horton v. Horton, 22 Ariz. 490, 198 Pac. 
1105 (1921), which first construed the restrictive clause, then contained in REv. 
Stat. § 3864 (1913), as amend., Ariz. Sess. Laws 1917, Ch. 54. Although the 
Horton case involved a direct attack on a marriage obtained in New Mexico to avoid 
the restriction of the Arizona statute, and was decided, in part at least, on the doc- 
trine of lex loci contractus, the court nevertheless held that the statute did not render 
the marriage void. The great weight of authority in other jurisdictions has also 
held that a statute prohibiting a remarriage after divorce without declaring the mar- 
riage void does not subject the marriage to collateral attack. See, e.g., Park v. Bar- 
ron, 20 Ga. 702 (1856); Mason v. Mason, 101 Ind. 25 (1884); Conn v. Conn, 2 Kan. 
App. 419, 42 Pac. 1006 (1895); Opdyke v. Opdyke, 237 Mich. 417, 212 N.W. 95 
(1927); State v. Yoder, 118 Minn. 508, 180 N.W. 10 (1911); Woodward v. Blake, 
38 N.D. 38, 164 N.W. 156 (1917); Annot., 69 A.L.R. 587 (1930); Annot., 47 
A.L.R.2d 1394 (1956). 
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In the Davis case the petitioner and her husband had married within 
three weeks from the date of divorces by each from their respective 
spouses. In a claim arising out of the accidental death of petitioner's 
husband, the Industrial Commission denied the petitioner compensation 
upon the findings that her marriage to the deceased was void under 
the statutory prohibition and that the procurement of the marriage 
license by false representations rendered the marriage void.’ On certi- 
orari to the supreme court, the award denying compensation to the 
petitioner was set aside. The court held the marriage was not void by 
force of the statutory restiction for the reason that “. . . unless the 
statute declares it to be void the court has no authority to invade the 
legislative field and supply the penalty.”* 


The language of the decision which generates the question 
with which the practitioner will now be most concerned regarding the 
effect of the statute under discussion is as follows: “Having reached 
the conclusion that the marriage in the instant case is voidable only . . . 
it is not subject to collateral attack. . . ."” (Emphasis added.) Thus, the 
question arises as to when, and under what circumstances, if ever, a 
marriage entered into in violation of the Arizona statute might be 
avoided by the parties to the marriage in an annulment proceeding. 


The legislative purpose in providing a statutory restriction on the 
right to remarry after divorce was considered in the Davis case. The 


< 


court concluded that the statute was a “. . . declaration of public policy 
designed to preserve the marital relation."* More specifically, such 
restrictions have been said to be for the purpose of encouraging recon- 
ciliation and preventing hasty remarriages,? and for removing one of 
the most frequent causes of divorce, the desire of one of the parties 
to marry another (thus at the same time removing the temptation to 
secure the divorce by collusion.)'® Although the Arizona court seems 
clearly to have concluded that the legislative purpose was preventative 
in theory, it has been declared elsewhere that the purpose of such a 
prohibition is to punish." 





5 The court held that such false representations in the procurement of a marriage 
license, i.e., the representation that neither party had been divorced during the pre- 
ceding year, did not render the marriage void. See Switchman’s Union of No. Am. 
v. Gillerman, 196 Mich. 141, 162 N.W. 1024 (1917); Ex Parte Hollopeter, 52 Wash. 
41, 100 Pac. 159 (1909). 

6 88 Ariz. 117, 120, 353 P.2d 627, 628 (1960). 

7 id. at 121, 353 P.2d at 628 (1960). 


Ibid. 
9 Hall v. Baylous, 109 W. Va. 1, 153 S.E. 298, 295 (1930). 
10 Heflinger v. Heflinger, 186 Va. 289, 118 S.E. 316 (1928). 
1 See Kingsley, Remarriage After Divorce, 26 So. Cau. L. Rev. 280 (1953); 
1 BisHop, MARRIAGE, DIvORCE AND SEPARATION § 708 (1891). But cf. Nicholas v. 
Holder, 244 S.W.2d 818, 817 (Tex. Civ. App. 1951), where the court expressly 
declared that the purpose of the Texas statute was not intended as a punishment. 
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As a deterrent to persons contemplating divorce the statute, if 
heeded, no doubt successfully implements the declared public policy. 
If, however, the legislative mandate is ignored (and no large amount 
of conjecture is required to suppose what action persons contemplat- 
ing a marriage after divorce in violation of the statute will take upon 
explanation by counsel of the legal status of the second marriage) it is 
difficult to predict how the courts will give effect to the statute, since 
the Davis interpretation, if the basic policy of preservation of the mari- 
tal relation is to be furthered. If under any circumstances the prohibited 
marriage is allowed to be annuled on the theory that the statute creates 
an impediment” to a marriage otherwise perfected under the marriage 
laws, the declared purpose of the restriction has been defeated, for a 
second marriage has been put asunder. Such a result might also neces- 
sitate the conclusion that the legislature intended to create a new 
ground for annulment,"* thus further weakening the marriage contract. 
The divorce courts, faced with the apparent anomaly of the Davis de- 
cision, that although the statute was designed to preserve the marriage 
it nevertheless provides grounds for annulment of that marriage, will 
no doubt attempt to give effect to the often declared public policy of 
preservation." 


In other jurisdictions, the problem presented in a proceeding to 
annul the prohibited second marriage has received varied treatment." 
The cases arise generally under two basic types of restriction, the situ- 
ation which arises, as in Arizona, under an absolute divorce decree 
with a statutory limitation on remarriage, and that which arises under 
an interlocutory decree of divorce.'* The courts in jurisdictions which 
have held that the restriction creates merely a voidable marriage have 
generally applied the doctrine of clean hands or allowed the defense 
of estoppel as a means of affecting the public policy of preservation 





12 Ariz. Rev. Stat. ANN. § 25-301 (1956) provides that: “Superior courts may 
dissolve a marriage, and may adjudge a marriage to be null and void when the cause 
alleged constitutes an impediment ae the marriage void.” The annulment 
statute has been construed as rendering the marriage voidable only for certain 
causes, Southern Pacific Co. v. Industrial Comm'n, 54 Ariz. 1, 91 P.2d 700 (1939). 

13 The recognized grounds for annulment are, generally, the disabilities of lack 
of mutual assent because of mistake, duress and fraud; insanity; nonage; consan- 
guinity and affinity; and impotency, which render the marriage voidable; and prior 
marriage undissolved which renders the marriage void. See generally, MADDEN, 
PERSONS AND Domestic Rexations, §§ 6-18 (1931); Fessenden, Nullity of Mar- 
riage, 138 Harv. L. Rev. 110 (1899). 

14 See Gordon v. Gordon, 35 Ariz. 357, 278 Pac. 375 (1929); Kinsley v. Kinsley, 
388 Ill. 194, 57 N.E.2d 449 (1944); Mason v. Mason, 101 Ind. 25 (1884); Hall v. 
Baylous, 109 W. Va. 1, 153 S.E. 293 (1930). 

15 See Annot., 15 A.L.R.2d 706 (1951). 

16 For more detailed classification and analysis of statutes which restrict the right 
to marry again after a divorce decree, see 2 VERNIER, AMERICAN Famity Laws § 92, 
Table XLIX (1982); Kingsley, Remarriage After Divorce, 26 So. Cauir. L. REv. 
280 (1953); Note, 36 Va. L. Rev. 665 (1950). 
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of the marriage.” Where, however, the courts find that the prohibition 
renders the marriage void, the decisions generally grant the annulment."* 

The decisions of the Texas courts should be considered in deter- 
mining the problem since the Arizona statute was adopted from that 
state. The Texas statute’? provides that “neither party to a divorce 
suit, where a divorce is granted upon the ground of cruel treatment, 
shall marry any other person for a period of 12 months.”” The first 
case construing the Texas statute was Ex parte Castro." The court 
there denied the state the right to collaterally attack the prohibited 
marriage and held that the marriage was not void but merely voidable. 
However, the court indicated that the second marriage might be an- 
nulled in a proper case by one who had a “justiciable interest” therein. 
In the case of Evans v. Hunt,” which involved a collateral attack upon 
the marriage, the court found no justiciable interest which would war- 
rant such an attack. In Gress v. Gress® the husband, who sought an 
annulment on the basis of the statute, had knowledge of his wife’s prior 
divorce. A decree was denied on the basis of estoppel.“ The Texas 
court still adhered, however, to the doctrine of the Castro case, that 
such a marriage was voidable at the suit of one having a justiciable 
interest herein, but determined that a person entering into a marriage 
with knowledge of facts which rendered it voidable was estopped from 
asserting those facts. It would thus seem that if the party bringing the 
suit has knowledge of the prior divorce, he is precluded under the 
equitable doctrine from asserting that the statutory restriction has caused 
an inchoate marriage. 

The extremes to which some courts have gone in applying the doc- 
trine of equitable estoppel is exemplified in the recent California deci- 
sion of Spellens v. Spellens.5 The California statute provides for an 


17 Mason v. Mason, 101 Ind. 25 (1884); Gress v. Gress, 209 S.W.2d 1003 (Tex. 
Civ. App. 1948). 

18 See Sullivan v. Sullivan, 219 Cal. 734, 28 P.2d 914 (1984); Szlauzis v. Szlauzis, 
255 Ill. 314, 99 N.E. 640 (1912); Pettit v. Pettit, 105 App. Div. 312, 93 N.Y. Supp. 
1001 (1905); Blinn v. Blinn, 122 Pa. Super. 452, 186 Atl. 281 (1986); Heflinger 
v. Heflinger, 186 Va. 289, 118 S.E. 816 (1923); Hahn v. Hahn, 104 Wash. 227, 
176 Pac. 3 (1918); Annot., 15 A.L.R.2d 706 (1951). 

19 Tex. Rev. Civ. Strat. art. 4640 (1948). 

20 It is interesting to consider what the — of this statute is, in light of its 
application to both parties, but restriction only to divorce grounded upon cruelty. 
One writer has stated that statutes such as the Texas statute “defy classification both 
in logic and in penny Fe Note, 86 Va. L. Rev. 665, 667 (1950). The 
Texas court, however, stated in the case of Nicholas v. Holder, 244 S.W. 318, 317 
(Tex. Civ. App. 1951), that the purpose is to encourage the remarriage of the 
parties; that cruelty was the only ground for divorce in Texas where the parties 
would be likely to remarry. 

21115 Tex. 77, 273 S.W. 795 (1925). 

22195 S.W.2d 710 (Tex. Civ. App. 1946). 

23 2909 S.W.2d 1003 (Tex. Civ. App. 1948). 

24The court declared that ep a voidable contract of marriage, and valid until 
declared invalid by a judgment of annulment, it was subject like every other void- 
able contract to the defense of estoppel. Gress v. Gress, ibid. 

25 49 Cal. 2d 210, 317 P.2d 613 (1957). 
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interlocutory judgment” which becomes final after one year.” An at- 
tempted second marriage before the final decree is void* and the Cali- 
fornia courts have consistently so held.” In the Spellens case the hus- 
band to the second marriage had induced the plaintiff to marry him in 
Mexico before a final decree on the representation that such a mar- 
riage would be valid everywhere. Plaintiff's later suit for separate main- 
tenance was defended on the ground that the attempted marriage prior 
to a final decree was void. The Supreme Court of California held that 
the husband was estopped from asserting the invalidity of the marriage 
and awarded separate maintenance. A concurring opinion® stressed 
that the marriage was void ab initio.” 

In what circumstances a party might have such a justiciable inter- 
est in the suit that an annulment would be granted is uncertain. The 
party seeking the decree would seem to be restricted to one having no 
knowledge of the alleged impediment. In such a case, however, it is 
not clear how mere nondisclosure of the prior divorce could alone con- 
stitute a sufficient ground for annulment without an express statutory 
provision. Although no cases have been found, the Gress case gives 
rise to the strong inference that a party without knowledge might ob- 
tain the annulment. However, in the face of the decisions which have 
consistently held that misrepresentation regarding a previous divorce, 
made to induce a Catholic to marry the one making the false represen- 
tation, was not sufficient misrepresentation to constitute a basis for 
annulment,” such a conclusion would be highly doubtful. It would be 
difficult to imagine a fact situation in which a lack of knowledge of a 
prior divorce could constitute a more meritorious cause. 

It is concluded that the statute was not intended to provide an 
additional ground for annulment. However, an annulment proceeding 
wherein the statute is asserted as an impediment which would render 
the marriage voidable, may reasonably be expected to arise in light 
of Davis which infers that the statute forms a basis for such suit. Should 
such a case arise, it would probably be a rare situation wherein the 
requisite knowledge to estop the party bringing the suit from asserting 
the impediment is absent. 


26 Car. Civ. Cope § 131 (1956). 

27 Cau. Civ. Cope § 132 (1956). 

28 For a discussion of void and voidable marriages, see 7 STAN. L. Rev. 529 (1955). 

29 Sullivan v. Sullivan, 219 Cal. 34, 28 P.2d 914 (1934); Means v. Means, 40 Cal. 
App. 2d 469, 104 P.2d 1066 (1940). 

3% 49 Cal. 2d 210, 317 P.2d 613 (1957). 

31 For other cases applying estoppel to bar a party from asserting the invalidity 
of a marriage declared to be void, see Vitoff v. Vitoff, 90 N.Y.S.2d 534 (Sup. Ct. 
Kings County 1948); Bonney v. Bonney, 65 N.Y.S.2d 488, aff'd without op., 271 
App. Div. 1060, 70 N.Y.S.2d 133 (1947); Lodati v. Lodati, 49 N.Y.S.2d 805, aff'd 
without op., 268 App. Div. 1003, 52 N.Y.S.2d 119 (1944). Contra, Landsman v. 
Landsman, 302 N.Y. 45, 96 N.E.2d 81 (1950). 

32 Oswald v. Oswald, 146 Md. 313, 126 Atl. 81 (1924); Cassin v. Cassin, 264 
Mass. 28, 161 N.E. 603 (1928); Wills v. Talham, 180 Wis. 654, 194 N.W. 386 (1923). 
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ON THE THRESHOLD OF RESOLVING 
THE NEXUS PROBLEM 


GraNnT ARTHUR Birp AND JOosEPH H. WoRISCHECK 


The recent Supreme Court decision of Scripto Inc. v .Carson' has 
placed the states on the threshold of knowing once and for all the 
extent of their power to compel out-of-state vendors to act as the col- 
lection agent of state transaction privilege taxes. Prior to Scripto, the 
validity of the privilege transaction tax was well established.?_ The prob- 
lem involved here is that of the state imposing the burden of collecting 
this tax upon out-of-state vendors.2 Whether or not these vendors may 
be compelled to collect this tax depends upon the establishment of cer- 
tain minimum contacts,‘ nexus, within the taxing state. 

The minimum nexus problem has been a burning issue for the past 
several years. Scripto will not settle all the problems, but it does a 
great deal for finding the proper solution. The test established by 
Scripto for settling the nexus problem’ is this: 

First, the tax is a nondiscriminatory exaction levied for the use and 
enjoyment of property which has been purchased by Florida resi- 
dents and which has actually entered the mass of property in the 


state... . [Scripto] is charged with no tax— save when, as here, 
he fails or refuses to collect it from the Florida customer.’ 


In this case, under the Florida statute”? the burden of the tax was 
placed upon the purchaser — he enjoys the use of the property regard- 
less of its source. The only nonlocal incident of the transaction is the 





1362 U.S. 207 (1960). In this case, the defendant Georgia corporation, having 
made sales in Florida without collecting the Florida use tax, was held personally 
liable. The defendant did not own, lease, or maintain any office, distribution house, 
warehouse, or other place of business in Florida or have any regular employee in 
Florida. Ten “so called” independent contractors solicited sales — which sales con- 
tracts were accepted in Georgia. The Supreme Court held that, as between the 
Scripto Corp. and the State of Florida, there was sufficient nexus and activity to 
enable Florida to collect a use tax from Scripto under the Florida statute imposing 
a use tax on purchasers and render the dealer liable if he fails to collect the tax. 

2¥Felt & Tarrant Mfg. Co. v. Gallagher, 306 U.S. 62 (1938). 

3 Miller Bros. Co. v. Maryland, 347 U.S. 340 (1954); General Trading Co. v. 
State Tax Comm’n of Iowa, 322 U.S. 385 (1944). 

4 Miller Bros. Co. v. Maryland, 347 U.S. 340, 345 (1954). “For the state to impose 
a tax there must be some definite link, some minimum connection, between a state 
and the person, property or transaction it seeks to tax.” 

5 The “nexus problem,” as used in this article, deals with the jurisdiction of the 
state taxing authorities to compel out-of-state business interests to collect the state 
transaction privilege tax. In this context, jurisdiction is dependent upon the estab- 
lishment, by the out-of-state business concern, of certain minimal contacts within the 
taxing state. 

6 Scripto Inc. v. Carson, 362 U.S. 207, 211 (1960). 

7Fxa. Stat. ANNo. § 212.06 (1958). If the out-of-state vendor fails to collect the 
| rath the vendor is held personally liable for the amount which should have been 
collected. 











94 ARIZONA LAW REVIEW [Vou. 3 


acceptance of the order. To call salesmen “independent contractors” 
does not alter the situation. Finally, from a constitutional standpoint, 
it is not important that the agent worked for several principals. 

In light of modern business activity it would seem that the decision 
is correct. The state which offers its protection to a business may now 
use that business as its tax collector. Moreover, the court has closed at 
least one avenue to tax avoidance.’ To doubt the wisdom of this deci- 
sion would seem to indicate a lack of understanding of just what a 
use tax is.’ 

The Supreme Court of Arizona decided the case of State Tax 
Comm'n v. Murray Corp. of Texas,'° just nine days"' after the decision 
in the Scripto case was handed down. The facts involved were sim- 
ilar to those of the principal case. The court construed the applicable 
taxing statutes’? as applying only to intrastate transactions. After re- 
hearing was denied,'* the Arizona Tax Commissioner petitioned the 
Supreme Court for a writ of certiorari," and the petition was granted." 

At the time certiorari was granted, the Supreme Court, in a per 
curiam decision, vacated the judgment and remanded the case for clari- 
fication. It would seem that the Justices of the Supreme Court did not 
know on what grounds the Arizona court held the tax inapplicable. 
Thus, it was the duty of the Arizona court to dissect out the federal 
question or in the alternative clearly separate the state and federal 
questions."® 

On remand,” the Supreme Court of Arizona said: “No question 
was raised as to the sufficiency of the Arizona Transaction Privilege 
Taxes Act to reach the sales if made within Arizona.” The conclusion 
reached was that the sales involved were interstate rather than intra- 





8 Thomas Reed Powell, Sales and Use Taxes: Collection From Absentee Vendors, 
57 Harv. L. Rev. 1086 (1944). The article presents a good discussion of the con- 
flict and confusion in this area of taxation before the principal case was handed down. 

9 Supreme Court says Scripto must Collect Florida Use Tax; brokers there its 
agents, 12 J. Taxation 306 (1960). Generally, a use tax is designed to supplement 
a state sales tax, and to close an avenue of tax avoidance; however, such a tax, in 
effect, is rendered impotent if the taxing state is denied a means of compelling out- 
of-state vendors to collect it. 

1087 Ariz. 268, 271, 350 P.2d 674, 676 (1960). The court said that the cases 
upholding the collection of a use tax are largely based upon the fact of an established 
business in the state. 

The principal case was decided on March 21, 1960, and State Tax Comm’n v. 
Murray Corp. of Texas, supra note 10, was decided on March 30, 1960. Due to the 
fact that the Arizona court did not consider the principal case, the writers herein have 
concluded that the court had no notice of it. 

12 Antz. REv. Stat. ANN. 8§ 42-1301 - 1347 (1956). 

13 State Tax Comm’n v. Murray Corp. of Texas, 87 Ariz. 268, 350 P.2d 674 (1960). 

14 Docket No. 168. 

15 364 U.S. 289 (1960). 

16 Minnesota v. Nat'l Tea Co., 309 U.S. 551 (1940). 

17 358 P.2d 167 (Ariz. 1960). 

18 Td. at 168. 
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state, and thus were protected by the interstate commerce clause of the 
Federal Constitution. 


The decision is important in two respects. First, the court based 
its decision on federal constitutional grounds and not on the construc- 
tion of the local taxing statutes.’ The Supreme Court of the United 
States is now free to reverse the Arizona decision unhampered by the 
well established rule that the application by the high court of a state 
of its local laws will be controlling.” Second, the Arizona court inti- 
mated that the Arizona statutes are broad enough to include the tax 
sought to be collected in the Murray Corp. case. 


The question still remains: How far can the state go in imposing 
upon foreign corporations the obligation to collect the transaction privi- 
lege tax without violating either the commerce or the due process 
clause??' This will be only the eighth time the Supreme Court has had 
occasion to decide this problem.” Of late, much has been written on 
this question.” The authorities on this subject do not agree with the 
decided cases and are in disagreement among themselves as to how 
the problem should be solved. Congress is aware of this perplexing 
and important situation, and last year considered a bill which was 
introduced in the Senate.% To date, this bill, which was designed to 
settle state taxation of interstate commerce questions, has been read 
twice on the Senate floor and referred to the Committee on Finance.” 


Conceding that a federal statute might possibly be the answer 
sought in this area, it should not be adopted in the form of the Senate 
Bill referred to above; for in its present form it would preclude the 
state of the purchaser from imposing a transaction privilege tax upon 
the vendor, if his only business within the state is sales in interstate 
commerce. Such a statute should be designed so as merely to clarify 
and codify the existing law as interpreted in the light of the Scripto 
decision. The statute should be couched in terms whereby the state 
of the purchaser will be the state with the taxing authority. The reason 





19 Ariz. Rev. Stat. ANN. 88 42-1301 - 1847 (1956). 

20 See, e.g., Scripto Inc. v. Carson, 362 U.S. 207 (1960); General Trading Co. v. 
State Tax Comm’n of Iowa, 322 U.S. 835 (1944). 

21 Kust and Graham, State Taxation of Interstate Sales, 46 Va. L. Rev. 1290 (1960). 

22 Scripto Inc. v. Carson, 362 U.S. 207 (1960); Miller Bros. v. Maryland, 347 U.S. 
840 (1954); General Trading Co. v. State Tax Comm’n, 322 U.S. 385 (1944); Mc- 
Leod v. J. E. Dilworth Co., 822 U.S. 827 (1944); Nelson v. Montgomery Ward & 
Co., 312 U.S. 873 (1941); Nelson v. Sears Roebuck & Co., 312 U.S. 359 (1941); 
Felt & Tarrant Mfg. Co. v. Gallagher, 306 U.S. 62 (1939). 

23 See, e.g., Britton, Taxation Without Representation Modernized, 46 A.B.A.J. 
870 (1960); Kust and Graham, State Taxation of Interstate Sales, 46 Va. L. Rev. 
1290 (1960); Out of State Tax Collection; The Scripto Case, 22 Corp. J. 343 (1960); 
Supreme Court says Scripto must Collect Florida Use Tax; brokers there its agents, 
12 J. Taxation 306 (1960). 
24S. 3549, 86th Cong., 2d Sess. (1960). 

25 Supra note 24. 
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is clear; for to allow otherwise would be to induce persons domiciled 
in one state to purchase in a state with a lower tax. 

In order to avoid unjust discrimination against interstate sales, a 
federal statute must necessarily include a provision whereby a pur- 
chaser would never be subjected to paying, in the aggregate, a tax in 
excess of that which would be exacted had he purchased in the state 
of his domicil.” 


The Scripto decision is merely a reflection of the political and 
economic development in this country. The Supreme Court of the 
United States, in this and other decisions, has indicated a willingness 
to recognize the needs of the states in the modern business world.” 
One need only look at the break-down of revenue collection in Ari- 
zona to recognize the importance of protecting it.” 

California, too, has been faced with the minimum nexus problem. 
Felt & Tarrant Mfg. Co. v. Gallagher” was very similar to the Murray 
Corp. case with one major factual exception: in the California case, 
the out-of-state vendor, through his agents, maintained office space in 
California. The Supeme Court of the United States held: 

Things acquired or transported in interstate commerce may 
be subject to a property tax, nondiscriminatory in its operation, 
when they have become part of the common mass of property 
within the state of destination. A tax upon the privilege of use or 
storage when the chattel used or stored has ceased to be in transit 


is now an impost so common that its validity has been withdrawn 
from the area of debate.” (Emphasis added.) 


It should be noted that in the Murray Corp. case the taxing author- 
ities of Arizona are merely seeking to enforce a general statute of the 
state which does no more than require distributors or retailers doing 
business*' in the state to act as the agent for the state in collecting from 
the customers of that business a valid excise tax upon the products 
sold by it. That this tax can and should be collected is beyond question.” 


It is time for Arizona to put to intelligent use the Arizona Transac- 
tion Privilege Tax statutes* by giving to them an interpretation in 





26 Ariz. Rev. Stat. ANN. § 42-1409 (2) (1956) contains such a provision. 

27 See General Trading Co. v. State Tax Comm’n, 322 U.S. 335 (1944); Felt & 
Tarrant Mfg. Co. v. Gallagher, 306 U.S. 62 (1939). 

28 THE TWENTY-FIFTH BIENNIAL REPORT OF THE STATE TAX COMM’N OF ARIZONA 
(1960). This report shows that the sales tax revenue for the fiscal year ended June 
80, 1960, amounted to $48,608,271.36. 

29 306 U.S. 62 (1939). 

30 Id. at 67. The Court relied upon Henneford v. Silas Mason Co. Inc., 300 U.S. 
577 (1987). 

31 See International Shoe Co. v. Washington, 326 U.S. 310 (1945). 

32 Scripto, Inc. v. Carson, 362 U.S. 207 (1960); General Trading Co. v. State Tax 
tie 822 U.S. 385 (1944); Felt & Tarrant Mfg. Co. v. Gallagher, 306 U.S. 62 
33 Ariz. Rev. Stat. ANN. §§ 42-1301 - 1847 (1956). 
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keeping with the legislative intent. We must have the fortitude to 
intelligently apply the principle of our statutes to out-of-state sellers in 
order to preserve and improve the finances of our state. The late Jus- 
tice Levi S. Udall, one of Arizona’s most distinguished jurists** and the 
only member of the Arizona Court who recognized the true issues in 
the Murray Corp. case, expressed the convictions of the writers in his 
dissenting opinion: 
I have a deep and ey conviction that my brethren of the 
T 


majority, . . . are departing from sound principles of tax law to the 
serious detriment of all other taxpayers in the state.* 





34A Tribute By Lawyers, Arizona Supreme Court’s MR. JUSTICE LEVI S. 
UDALL, August 1960. 
35 87 Ariz. 268, 275, 350 P.2d 674, 679 (1960). 


SALE OF INTOXICATING LIQUOR AS PROXIMATE 
CAUSE OF INEBRIATE’S TORT 


RicuHarp T. CooLipcE AND Lewis C. MuRPHY 


The question as to the liability of a tavern keeper for unlawfully 
selling alcoholic beverages to a minor, or intoxicated person, who con- 
sequently injures a third party, has been the focal point for much liti- 
gation based upon Civil Damage Acts, as well as the common law.' 
There is little doubt that ordinarily at common law no action for dam- 
ages may be maintained against the vendor of intoxicating liquor by 
one who sustains personal injuries by reason of the conduct of an intoxi- 
cated person not on the premises of the vendor.” 

The philosophy of the law has been that ordinarily it is not action- 
able negligence to sell intoxicating liquors; that even where the sale is 
tortious, it is usually considered a remote rather than the proximate 
cause of the subsequent injury; and that even where the sale is deemed 
the proximate cause of the injury, the voluntary consumption by the 
purchaser amounts to contributory negligence.* To overcome these 
obstacles to an action at common law, the Civil Damage Laws, or 
Dramshop Acts, were enacted. Generally, those states which have such 
laws have designed them “. . . to give a right of action to any party 
who is damaged by reason of intoxicants being furnished to any person, 
and against the individual serving them to him.” 


Even though no action may lie due to the absence of a Civil Dam- 
age Law, this does not mean that the common law is to be ignored or 





1 Annot., 54 A.L.R.2d 1152 (1957) (liability outside the coverage of Civil Dam- 
age Acts); Annot., 1830 A.L.R. 357 (1941) (common law action); 30 Am. Jur. 
Intoxicating Liquors § 520 (1958) (Civil Damage Acts); 48 C.J.S. Intoxicating 
Liquors §§ 430, 431 (1947) (Civil Damage Laws). 

2 Authorities cited note 1 supra. See Beck v. Groe, 245 Minn. 28, 70 N.W.2d 
886 (1955); Cherbonnier v. Raflavich, 88 F. Supp. 900 (1950); Seibel v. Leach, 
ie > 66, 288 N.W. 74 (1939); Belding v. Johnson, 86 Ga. 177, 12 S.E. 304 

90 ). 

The majority of courts have upheld the above premise whether the action was 
sought on the theory that the sale was a direct wrong or on the premise that it was 
negligence which imposed a liability upon the seller for damages resulting from 
intoxication. The liability where found has been a statutory one. Cowman v. Han- 
sen, 250 Iowa 358, 92 N.W.2d 682 (1958); Cole v. Rush, 45 Cal. 2d 345, 289 P.2d 
450 (Sup. Ct. 1955), 54 A.L.R.2d 11387; Fleckner v. Dionne, 94 Cal. App. 2d 246, 
210 P.2d 530 (Dist. Ct. App. 1949); Kreps v. D’Agostine, 329 Ill. App. 190, 67 
N.E.2d 416 (1946). 

3 Cowman v. Hansen, 250 Iowa 358, 92 N.W.2d 682 (1958); Fleckner v. Dionne, 
94 Cal. App. 2d 246, 210 P.2d 530 (Dist. Ct. App. 1949); Collier v. Stamatis, 63 
“ _ 162 P.2d 125 (1945); King v. Henkie, 80 Ala. 505, 60 Am. Rep. 119 

1886). 

4 Annot., 54 A.L.R.2d 1152, 1153 (1947). 
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that it has no application;> however, until the decision in the recent 
case of Rappaport v. Nichols’ the common law coverage had not been 
recognized or extended to the sale of alcoholic beverages which re- 
sulted in injury to a third person caused by the inebriate, even where 
the sale had been illegal.” In view of the great weight of authority 
which separates the selling of liquor from its consumption in determin- 
ing the proximate cause of the resulting injury to a third party, it is 
noteworthy that New Jersey, in the Rappaport case, has allowed a cause 
of action against tavern keepers, in the absence of a Civil Damage Law, 
based upon common law negligence.’ There the alleged unlawful serv- 
ice of intoxicating liquors resulted in a minor’s inebriation which in turn 
resulted in the death of the plaintiff's testator due to the minor’s negli- 
gent operation of an automobile.’ The plaintiff appealed from the order 
granting defendants motion for summary judgment solely on the basis 
that her complaint did in fact set forth a common law cause of action 
grounded upon negligence. 

The Supreme Court of New Jersey remanded the case for trial 
holding that if defendants unlawfully and negligently sold alcoholic bev- 
erages to the minor causing his intoxication, which caused or contributed 
to his negligent operation of a motor vehicle, such negligence was, in 
fact, a substantial factor in bringing about the resultant injury; and, 
that if the minor’s negligent operation of his motor vehicle was a normal 
incident of the risk defendants created, or an event which they could 
reasonably have foreseen, the question of proximate causal relation be- 
tween the defendants’ unlawful negligent conduct and the plaintiff's 
injuries would be a question for the jury.’ 

The court in the Rappaport case did not allow the basic common 
law principles of negligence to become obscured simply because the 
legislature had not specifically created the cause of action by statute." 
The decision points out that “. . . the negligence may consist in the 
creation of a situation which involves unreasonable risk because of the 
expectable action of another . . .,”"? and instead of limiting the inter- 
pretation of this principle has extended it to encompass the sale of 
intoxicating liquor. 

The sale of alcoholic beverages may be done in a negligent man- 





5 Spencer v. Fisher, 161 N.C. 116, 76 S.E. 731 (1912), 180 A.L.R. 352, 361, 369; 
Struble v. Nodwift, 11 Ind. 64 (1858). 

631 N.J. 188, 156 A.2d i (1959). 

7 Cases cited note 3 sup 

8 See Annot., 54 A.L.R. Od 1152 (1947); Annot., 180 A.L.R. 352, 357 (1941). 

9For other discussions of the Ra ppaport case see 48 GEo. LJ. 791 (1960); 11 
MERCER L. Rev. 389 (1960); 31 Miss. L. J. 311 (1960). 

10 Rappaport v. Nichols, 31 N.J. 188, 156 A.2d 1, 8 (1959). 

"’ See Schelin v. Goldberg, 188 Pa. Super. 841, 146 A.2d 648 (1958). 

12 Rappaport v. Nichols, supra note 10, 156 A.2d at 8. See also Brody v. Albert 
Lifson & Sons, 17 N.J. 3838, 111 A.2d 504 (1955). 
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ner, just as any other action which includes a duty to others may be 
negligently accomplished. That this is so would seem logically clear 
particularly in view of the inherent evils of intoxicants and the myriad 
wrongs and injuries which it directly produces on our modern society. 
While it has been stated that “. . . the inherent evils of intoxicating 
liquor have not enlarged upon the common law duty of the vendor to 
his patrons . . .,”"* what of the common law duty not to set in motion 
a force which may foreseeably cause injury to third persons?“ 

The New Jersey Statute’’ forbids the sale of intoxicating liquors to 
minors or intoxicated persons and the Rappaport decision, in accord 
with the majority view,’* points out that these laws “. . . were not 
narrowly intended to benefit the minors and intoxicated persons alone 
but were wisely intended for the protection of the general public as 
well.” It is this basis then upon which the New Jersey court predi- 
cates the duty of the vendor of alcoholic beverages to the general public 
not to sell his product negligently. 


The decision counteracts the defendant’s claim (that even assum- 
ing their conduct was unlawful and negligent, it was nevertheless not 
the cause of the injuries suffered) by saying that one is liable for the 
injuries which result in the ordinary course of events from his negli- 
gence,"® and “. . . it is generally sufficient if his negligent conduct was 
a substantial factor in bringing about the injuries.” In such cases the 
tortfeasor’s liability is not extinguished by intervening causes which 
were foreseeable or were normal incidents of the risk created.” Where 
the breach in the chain of causation is not clearly shown by the inter- 
vention of some event which could not under the circumstances have 
been reasonably foreseen by the average man, the court will not hold 
as a matter of law that there could have been no causal relation between 
the negligent conduct and another’s injury.”' 

Regarding the contention of an unreasonable burden upon tavern 
keepers should they be placed in the position that in certain circum- 





13 Padulo v. Schneider, 346 Ill. App. 454, 105 N.E.2d 115, 116 (1952). 

14 See Palsgraf v. Long Island R.R., 348 N.Y. 389, 162 N.E. 99 (1928), 59 A.L.R. 
1263; RESTATEMENT, Torts § 281 (1934); Prosser, Torts § 36 (2d ed. 1955); 
2 Harper & JAMES, Torts § 18.2 (1956); Prosser, Palsgraf Revisited, 52 Mucu. 
L. Rev. 1, 12-15 (1953). 

15N.J. Rev. Stat. § 83:1-77 (1987). 

16 Mendelsohn v. Superior Court, 76 Ariz. 163, 261 P.2d 983 (1953); Noonan v. 
Galick, 19 Conn. Sup. 308, 112 A.2d 892 (Super. Ct. 1955). 

7 Supra note 10, 156 A.2d at 8. 

18 See Prosser, Torts § 48 (2d ed. 1955). 

19 Rappaport v. Nichols, supra note 10, 156 A.2d at 9. See Lutz v. Westwood 
Transp. Co., 81 N.J. Super. 285, 106 A.2d 329 (1954). 

( eg Prosser, Torts §§ 44, 47 (2d ed. 1955); 2 Harper & James, Torts § 20.5 

1956). 

21 Rappaport v. Nichols, supra note 10, 156 A.2d at 9; see Menth v. Breeze Corp., 
4N.J. 428, 73 A.2d 183 (1950), 18 A.L.R.2d 1071. 
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stances the sale of alcoholic beverages may result in culpable negli- 
gence, the court had the following comment: 


... [W]e are convinced that recognition of the plaintiff's claim will 
afford a fairer measure of justice to innocent third parties whose 
injuries are brought about by the unlawful and negligent sale of 
alcoholic beverages to minors and intoxicated persons, will strengthen 
and give greater force to the enlightened statutory and regulatory 
precautions against such sales and their frightening consequences, 
and will not place any unjustifiable burden upon defendants who 
can always discharge their civil responsibilities by the exercise of 
due care.” 
The “cause of action” question presented by the facts of the Rap- 


paport case invites speculation as to the position which might be taken 
by the Arizona court. In view of the applicable statutory and common 
law in Arizona, it would appear that this state would not allow a com- 
mon law action of negligence to be maintained under the circumstances 
of the Rappaport case. 

It is clear that Arizona endorses common law negligence principles 
and has allowed actions based thereon when the duty, breach, injury 
and proximate cause has been reasonably set forth by the circumstances 
of the case. Although Arizona has no Civil Damage Law,” it might 
first appear that vending intoxicating beverages could result in an action 
grounded on negligence.* The Arizona Revised Statutes provide that 
“It is unlawful . . . for a licensee or other person to sell, furnish, dispose 


of, give, or cause to be sold, furnished, disposed of or given to a person 
under the age of twenty-one years, . . . spiritous liquors . . .,”* and it 
has been held that where a valid statute enacted for public safety”’ pro- 
vides that a certain thing must or must not be done, if a failure to 
comply with the statute is a proximate cause of the injury to another 
(which is usually a jury question”) such failure is actionable negligence 
per se.”? 





22 Supra note 10, 156 A.2d at 10. 

23 Southwestern Coca Cola Bottling Co. v. Northern, 65 Ariz. 172, 177 P.2d 219 
(1947); Owl Drug Co. v. Crandall, 52 Ariz. 322, 80 P.2d 952 (1938); Southern 
Pac. Ry. of Mexico v. Gonzales, 48 Ariz. 260, 61 P.2d 877 (1936); Salt River Val- 
ley Water Users’ Ass’n. v. Compton, 39 Ariz. 491, 8 P.2d 249 (1932); Aniz. Rev. 
Stat. ANN. § 4-244 (9) (1956). 

- Sry v. Daly, 55 Ariz. 535, 104 P.2d 147 (1940). 

Ibid. 

26 Ariz. Rev. Stat. ANN. § 4-244 (9) (1956). 

27 Mendelsohn v. Superior Court, 76 Ariz. 163, 261 P.2d 983 (1953). 

28 Nichols v. City of Phoenix, 68 Ariz. 124, 202 P.2d 201 (1949); Valley Transp. 
System, 67 Ariz. 380, 197 P.2d 269 (1948). 

2?Mercer v. Vinson, 85 Ariz. 280, 336 P.2d 854 (1959); Anderson v. Morgan, 
73 Ariz. 344, 241 P.2d 786 (1952); Cobb v. Salt River Valley Water Users’ Ass’n. 
57 Ariz. 451, 114 P.2d 904 (1941); Pratt v. Daly, 55 Ariz. 585, 104 P.2d 147 (1940). 

In Nichols v. City of Phoenix, 68 Ariz. 124, 202 P.2d 201 (1949), involving the 
negligent operation of a bus, the court pointed out that a person is liable for breach 
of his duty to provide against another's independent illegal act, which might have 
been anticipated, notwithstanding production of injuries to third persons by the 
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In the only two cases bearing upon the liability of the vendor of 
intoxicating liquors to a third person injured by the actions of one who 
has become intoxicated, the Arizona court has indicated that the basis 
of any such liability must be predicated upon legislative direction.” The 
court restated the general principle that at common law there is no 
liability in tort on the part of the tavern keepers for the actions of their 
customers which result in injury to third persons off the premises of 
the vendor.*' The reasoning has followed the majority decisions which 
determine the absence of tort liability on the fact that there are no 
Civil Damage Laws and the fact that the liquor vendor’s act is not 
the efficient cause of the damage. “The proximate cause is the act of 
him who imbibes in the liquor.” 

In Collier v. Stamatis*® the Arizona court points out that notwith- 
standing the illegal sale of intoxicants to a minor, the minor was capable 
of accepting or refusing the liquor and the act of acceptance and vol- 
untary consumption intervened sufficiently to make the act of service 
the remote cause of the subsequent loss of the minor’s services. Never- 
theless, in Pratt v. Daly, the same court allowed a common law neg- 
ligence action against a tavern owner who, after notice from a wife that 
her husband was an habitual drunkard, continued to serve him notwith- 
standing his inability to refuse consumption. The court found that the 
husband who died as a result of consumption of alcohol, was incapable 
of voluntary action and analogized the case to a situation where an 
addict was furnished with harmful drugs, the consumption of which 
was beyond the voluntary control of the individual. The court was 
able to find that the sale of the intoxicant was so merged with the 
consumption, due to the lack of the patron’s will, that they became one 
act, and that being the act of the vendor. This act in turn became the 
proximate cause of the loss of consortium upon the husband’s death. 

Thus it would appear that the law as it now exists in Arizona, would 
not under the facts of the Rappaport case, allow recovery based upon 
common law negligence in the absence of a showing that due to the loss 
of volition or will on the part of the consumer, the sale and the act of 
consumption had merged to become the same act. Conversely, it is 
probable that a liquor vendor might be held liable in damages for the 
reasonably foreseeable results of an illegal sale to persons having no 
discretion or will to refuse the alcohol and which consumption resulted 
in injury to third persons. 





intervention of such an act. This reasoning would appear to fit the facts of the 
Rappaport case. 

3° Collier v. Stamatis, 63 Ariz. 285, 162 P.2d 125 (1945); Pratt v. Daly, 55 Ariz. 
535, 104 P.2d 147 (1940). 

3! Cases cited note 30 supra. 

32 Collier v. Stamatis, supra note 30, at 288, 162 P.2d at 126. 

33 Supra note 30. 

34 Supra note 30. 
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ConsTITUTIONAL Law — DveE Process — Ricut oF INDIGENT APPEL- 
LANT TO FREE TRANSCRIPT OF SUPERIOR CourT PRocEEDINGS. — The de- 
fendant’s application for a free stenographic transcript of the record’ 
of the trial in which he was convicted was denied by the superior court. 
The State contended that the burden is upon the party demanding 
the free transcript and he must make an affirmative showing not only 
of his own inability to pay but also the inability of his friends and 
relatives. On appeal, held, reversed. The right of an indigent, con- 
victed defendant to a free transcript shall not be denied for his failure 
to show the inability of his friends and relatives to pay the costs. 
State v. Vallejos, 87 Ariz. 119, 348 P.2d 554 (1960), rev'd in part on 
other grounds, 358 P.2d 178 (Ariz. 1960). 


State supreme courts which have been confronted with this prob- 
lem of a transcript for an indigent defendant have reached various 
decisions. The strictest view taken is that of Oklahoma? where, if the 
defendant has not engaged the services of counsel at his trial, he must 
show that not only he, but also his relatives and friends are unable to 





1 Antz. Rev. Stat. ANN. § 13-1714 (1956) provides that: 

. when Song appellant files an affidavit that he is without means or wholly 
unable to pay for such copies, and such affidavit is found true, the cost of the 
transcript shall be a charge upon the county in which the appellant was con- 


victed. 

Ariz. R. Crm. P. 361(B) (1956) provides: 

If the court is satisfied that appellant is unable to pay for the record or the 

reporter’s transcript, or both, it shall enter an order directing that the record or 

transcript, or both, be furnished at the expense of the county as provided by 

A.R.S. $ 18-1714. 

Compare Fep. R. Crm. P. 39 (1946), which provides: 

A citizen of the United States who is unable to obtain funds may proceed in 

forma pauperis by making an affidavit that he is unable to pay the costs in which 

case the court will direct that the expenses of the stenographic transcript and 
st the record if required by the appellate court, be paid by the United 
tates. 

See also 28 U.S.C. § 753 (1948). 

2 Brogdon v. State, 38 Okla. Cr. 269, 260 Pac. 784 (1927). In Oklahoma if an 
appellant employs the services of counsel at his trial, he can not receive a free 
transcript for appeal purposes, for it is his lawyers’ duty to use their best exertions 
to make up a case from memory and if they do not do so, the defendant will be 
held responsible for the neglect of duty on their part. Harris v. State, 10 Okla. Cr. 
417, 187 Pac. 365 (1914); Jeffries v. State, 9 Okla. Cr. 578, 182 Pac. 823 (1913). 
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pay for the transcript.’ Slightly more liberal is the Kentucky position‘ 
which asserts also that the defendant must show the impossibility of 
aid coming from relatives and friends. However, payment for a 
transcript is more in the form of a loan in Kentucky for the county 
is able to collect for free fees at any time in the future.® In contrast 
to these restrictive views, Iowa holds that if a defendant has no way 
to secure funds from relatives and friends and is indigent, he shall 
receive a free transcript from the county for his appeal.6 The most 
liberal attitude on the subject, besides the instant case, is found in 
Florida, where it is held that the question in such matters is whether 
the defendant has himself, personally the financial or property ability 
to pay the cost of a transcript or is individually insolvent.’ 

The Supreme Court of the United States has also been con- 
fronted with cases concerning appeals of indigent appellants. In a 
leading case, Griffin v. People,® the Illinois Supreme Court required 
the purchase of a transcript for appeal and refused to provide a free 
transcript unless a federal or state constitutional question was raised 
or the death sentence imposed. The majority of the Supreme Court 
held that once a state establishes appellate channels, they shall be 
open to all and the handicaps flowing from economic differences 
should be lifted.? In a closely related case, Burns v. State,’ a similar 
opinion" was handed down where the clerk of a state supreme court 
refused to file an appeal because of non-payment of a docket fee in 
spite of the fact the defendant had properly submitted a pauper’s 
affidavit. 

In Arizona, in 1937, the court ruled in Riley v. State,’? that the 
defendant must affirmatively show no possibility of outside aid exists. 
However, the court in the instant case approached the subject by 
stating that once a defendant has shown he is indigent, he comes 





3 Application of Mennelli, 8332 P.2d 88 (Okla. 1958); Scroggins v. State, 73 Okla. 
Cr. 388, 121 P.2d 621 (1942). See also 20 Oxxa. Stat. ANN. § 111 (1941). 

4 Braden v. Commonwealth, 277 S.W.2d 7 (Ky. 1955) (cost of a transcript here 
was $4000). 

5 Ky. Rev. Strat. $ 28.440(1) (1955). 

6 State v. Van Gorder, 192 Iowa 353, 184 N.W. 638 (1921); State v. Tonn, 190 
Iowa 381, 180 N.W. 164 (1920). See also Iowa Copr ANN. § 793.18 (1950). 

7 Swilley v. State, 76 Fla. 178, 79 So. 715 (1918); reaffirmed, Gaston v. State, 
106 So. 2d 622 (Fla. 1958). But see Higginbotham v. State, 155 Fla. 274, 19 So. 2d 
829 (1944), which holds that the county is not required to pay for transcripts of 
speeches made by attorneys of the defendant to the jury. See also Fua. Star. 8 
924.17 (1959). 

8351 U.S. 12 (1956). 

9? Comment, 55 Micu. L. Rev. 418 (1957). 

10 860 U.S. 252 (1959). 

11 The United States Supreme Court held that the imposition by the state of finan- 
cial barriers restricting the availability of appellate review for indigent criminal de- 
fendants has no place in our heritage of equal justice under law. Ibid. 

12.49 Ariz. 123, 65 P.2d 82 (1937). See also Ariz. Rev. Cope § 5141 (1928). 
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within the terms and extent of the indigent appeal statutes," and the 
ability of his relatives and friends who are not legally responsible to 
pay such costs shall have no bearing on the defendant’s right to the 
transcript. The court felt to do otherwise would not be in accord 
with the holdings in the Griffin and Burns cases." 


The Arizona court in State v. Vallejos would have had authority 
exactly in point had it relied on the Florida and Iowa decisions. In- 
stead the court relied on U.S. Supreme Court cases which are not 
involved with the identical problem. In the Griffin and Burns cases, 
the defendants were denied appellate review solely because they were 
too poor to pay the fees required by the courts.'* The resulting Supreme 
Court holding, which the Arizona court must follow, is that all before 
a court of justice must be given an equal opportunity to have their 
cases reviewed. The statutes in Arizona,"* both during the time of the 
Riley and Vallejos cases provided such an equal opportunity. The 
court in the Riley case by demanding that the defendant show the in- 
ability of his friends and relatives to provide the cost of the transcript, 
did not absolutely deny availability of appellate review to the poverty 
stricken. The 1989 Arizona court, however, differed from the 1960 
court on the elements of indigency and the methods of proving it. The 
court in the Vallejos case reduced the requirements as to what one 
has to show to qualify for a free transcript in Arizona. 


Norman Rosenblum 


CourTs AND PROCEDURE — VENUE — ESTABLISHED UNDER TRESPASS 
EXCEPTION BY ALLEGATION OF NEGLIGENCE. — Petitioners, injured as a 
result of an automobile accident within Cochise County, alleging af- 
firmative acts of negligence, brought an action for damages against a 
resident of Cochise County and served process on him in Pima County. 
The defendant obtained an order transferring the action from Pima 
County to Cochise County. Petitioners brought this original proceed- 
ing by certiorari to set aside the order. On certiorari, held, order null 
and void. Acts of affirmative negligence constitute a “trespass” and 
fall within the statutory exception to the rule which provides that no 
person shall be sued out of the county in which he resides.' The court 





13 Ariz. Rev. Stat. ANN. § 18-1714 (1956); Aniz. R. Crim P. 861(B) (1956). 

14 348 P.2d 554, 557 (Ariz. 1960). 

15 Comment, 14 Wasu. & LEE L. REv. 57 (1957). The sole issue was: 

Whether a refusal to grant an indigent convicted defendant full appellate review 
of a state criminal conviction, solely because he was too poor to pay for a 
transcript of the trial proceedings, violates the equal protection and due process 
clauses of the 14th amendment. 

16 Aniz. Rev. Stat. ANN. $ 18-1714 (1956); Ani. R. Crm. P. 361(B) (1956). 


1 Ariz. Rev. Stat. ANN. § 12-401 (1956). “No person shall be sued out of the 
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properly looks to the complaint to determine venue and construes it in 
favor of the pleader. Pride v. Superior Court, 87 Ariz. 157, 348 P.2d 
924 (1960). 

Historically, the place of trial has been a question of some prom- 
inence in English and American jurisprudence.? In early common law 
the venue of an action was the place where the cause of action arose;° 
consequently every action was local. The difficulties occurring when 
the defendant could not be found in the county were overcome by the 
device of a fictitious averment that the fact had occurred at any place 
in the country wherein the defendant could be found.‘ The English 
courts finally settled on the rule that the cause of action is transitory 
and may be brought wherever the defendant can be found when the 
transaction on which it is founded might have taken place anywhere; 
but the action is local when the transaction itself is local in character.* 
Under this common law rule the defendant could have the venue 
changed as a matter of course by making a positive affidavit that the 
plaintiff's cause of action, if any, arose in another county.‘ 


In many American jurisdictions statutes require actions which are 
local in character to be brought in a certain locality, such as the de- 
fendant’s domicile or the place where the cause of action arose. These 
statutes make provisions or exceptions which either permit or require 
certain transitory actions to be brought elsewhere.” A change of venue 
is no longer a matter of course, but the defendant’s right generally 
has been retained® to this extent: the venue is determined from the 
allegations’ and the allegations are construed in his favor." 





county in which he resides, vee oe . . . 10. When the foundation of the action is 
a crime, offense or trespass . . 

2 Threats to drag the colonists from their homes to stand trial in England formed 
one of the reasons for the separation of the colonies. Blume, Place of Trial of Crim- 
inal Cases, 43 Micu. L. Rev. 59, 63-66 (1944). 

3Nonce v. Richmond & D. R.R., 83 Fed. 429, 482 (C.C.W.D.N.C. 1887); Little 
v. Chicago, St. P., M. & O. Ry. , 65 Minn. 48, 67 N.W. 846 (1896); McCoubrey v. 
Pure Oil Co., 179 Okla. 844, 66 P.2d 57, 60 (1937). 

4McKenna v. Fisk, 42 U. S. (1 How.) 241 (1845). For a general outline of the 
ey # of the development of transitory actions, see Little v. Chicago, supra note 3. 

Thi 


6 Blume, Place of Trial of Civil Cases, 48 Micu. L. Rev. 1, 28 (1949). 

7 E.g., Ky. Rev. Stat. ANN. §§ 452. 400-.495 (1955); Minn. Stat. ANN. §§ 542.01- 
.095 (4941); Mo. Rev. Stat. 8§ 508.010-.070 (1949); Oxia. Star. ANN. tit. 12, 88 
131-139 (1941); Tex. Rev. Crv. Strat. art. 1995 (1948). See generally 92 CJS. 
Venue 8 6 (1955). 

8 See, e.g., Lyons v. Brunswick-Balke-Collender Co., 20 Cal. 2d 579, 127 P.2d 
924 (1942); Stocks v. Stocks, 64 Nev. 481, 183 P.2d 617 (1947). 

? Bloom v. Carpenter, 74 Cal. App. 2d 790, 169 P.2d 388, 390 (1946); [are 
v. Stuckey, 143 Neb. 610, 10 N.W.2d 458, 460 (1943); Cartwright v. Harry R. 
Drake & Sons, 122 N. Y.S.2d 787, 738 (Sup. Ct. 1953). But see, World Co. v. 
Dow, 116 Tex. 146, 287 S.W. 241 (1926), where exception must be shown by allega- 
tions and proof; and Peters v. Double Cola Bottling Co., 224 S.C. = hing S.E. oa 
710 (1954), where judge may go beyond the pleadings to determine ven 

10 F.g., Rench v. Harris, 76 Cal. App. 2d 118, 172 P.2d 576, 578 (1946); Bybee 











- a 


— 


Oo Oat vrs 





Lope ret 2 


WEN 








1961] NOTES 107 





One example of an exception in a venue statute is “trespass” which 
is included in the statute adopted by Arizona."' To establish proper 
venue under this exception, the common law forms of action control in 
substance, if not in form; for “trespass” in the statute has been inter- 
preted to include those actions for which the action of trespass could 
have been brought under common law.'? Trespass is a proper remedy 
for negligence attributable to an affirmative act, that is misfeasance 
rather than nonfeasance.'* If the plaintiff in an action for negligence 
wishes to resist the defendant’s request for change of venue, he must 
allege, and in some cases prove,'* such negligence that it could not be 
construed to be passive.'5 The distinction between active and pas- 
sive negligence and the construction in favor of the defendant make 
an uncertainty as to the transitory nature of the action and this has 
caused considerable litigation." 

When faced with this uncertainty, the Arizona court in the prin- 
cipal case followed the general rule in so far as venue is determined 
from the allegations,” but has departed therefrom by construing for 
the plaintiff upon the defendant’s motion.’*® This shifts the burden to 





v. Fairchild, 75 Cal. App. 2d 35, 170 P.2d 54 (1946). Cf. Meredith v. McClen- 
don, 181 Tex. 56, 111 S.W.2d 1062, 1065 (1938), which holds that the defendant 
has a prima facie right to change upon request. 

Ariz. Rev. Stat. ANN. § 12-401 (1956), was adopted from Texas and follows 
the Texas interpretation of the “trespass” exception. Miles v. Wright, 22 Ariz. 73, 
79, 194 Pac. 88 (1920). 

12 Crespi v. Wigley, 18 S.W.2d 716 (Tex. Civ. App. 1929). 

13 Trespass on the case is the remedy for negligence. See, e.g., Leathers v. Bles- 
sing, 105 U.S. 626 (1882). Plaintiff has an election between trespass and case when 
there is a direct injury attributable to affirmative negligence. See SHrpMAN, Com- 
MON LAw PLEaprncs § 36 (8d ed. Ballantine 1923). 

In Crespi v. Wigley, 18 S.W.2d 716 (Tex. Civ. App. 1929), the court ruled that 
trespass on the case when the injury is willful and intentional or negligent, is within 
the “trespass” exception. Crawford v. Pennell, 235 S.W.2d 531, 533 (Tev. Civ. App. 
1950), uses the old illustration: 

[I]f a man throw a log on the road and it does damage before it settles down 

and becomes still, the common law action is for trespass, or for active negli- 

gence. If it results in damage after it becomes still the action is trespass on the 
case, or for passive negligence. 

14 E.g., Meridith v. McClendon, 181 Tex. 56, 111 S.W.2d 1062, 1065 (1938). 

This places the plaintiff in an anomalous position. To establish venue he must 
prove misfeasance, or affirmative negligence, but in the trial on the merits he might 
recover upon proving nonfeasance. 

'S Negligently driving at a high rate of speed is “trespass,” but to drive in a neg- 
Sa isn and failure to stop is not “trespass.” Comment, 29 Texas L. Rev. 5138, 

0 (1951). 

It would seem that the plaintiff in Arizona could control the venue by the 
pleadings merely by alleging negligent acts rather than failure to do a duty. 

16 See, e.g., ibid: Langley, A Suggested Revision of the Texas Venue Statute, 30 
Texas L. Rev. 547 (1952). 

7 Miles v. Wright, 22 Ariz. 78, 194 Pac. 88 (1920). 

18 Tribolet v. Fowler, 77 Ariz. 59, 266 P.2d 1088 (1954), citing Weygandt v. Lar- 
son, 1380 Cal. App. 304, 19 P.2d 852 (1983). 

It is interesting to note that Arizona cites California courts for authority to deter- 
mine venue from the pleadings and that California construes in favor of the defend- 
ant while Arizona construes for the plaintiff. E.g., Bybee v. Fairchild, 75 Cal. App. 
2d 35, 170 P.2d 54 (1946). 
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the defendant to show that the alleged negligent acts do not consti- 
tute a “trespass” and that therefore the venue is improper. 

By the construction in this case the court recognizes that the rea- 
sons for the defendant’s right to change venue to the domicile or the 
place the cause of action arose to a large extent have ceased to exist. 
The jury need not be drawn from the locality where the action arose." 
Travel is not the problem it once was. Ease in selection and estab- 
lishment of the proper venue should be” and has been recognized. 
An uncertainty still exists as to whether or not the negligent act comes 
under the “trespass” exception, but the litigation caused by this ambig- 
uity is minimized under the Arizona rule.”' The privilege once avail- 
able to the defendant as a delaying measure” is now limited while his 
essential protection is retained.” 


Irval LaFaun Mortensen 


CrimInAL Law — Insanity As A DEFENSE — PROPOSAL FOR SUB- 
STITUTION OF THE Mopet PENAL Cope STANDARD FOR THE “RIGHT-AND- 
Wronc” Test. — After the defendant had been apprehended and incar- 
cerated on a murder charge, he became convulsive and hysterical and 
was given medical care. Upon trial he pleaded not guilty and not guilty 
by reason of insanity. He was convicted of first degree murder. On 
appeal, held, reversed and remanded. When insanity is a defense the 
jury must be instructed to find the accused not guilty if it finds he was 
unable at the time of the crime to distinguish right from wrong. Kwosek 
v. State, 8 Wis. 2d 640, 100 N.W.2d 339 (1960) (4-3 decision). A con- 
curring opinion urged adoption of the Model Penal Code standard for 
legal insanity. Id. at 656, 100 N.W.2d at 343. 


Four tests are used in the United States to measure legal insanity. 
In the chronological order of their creation, and also in the general 
order of their relationship to modern psychiatric thinking, they are: 
(1) the M’Naghten or “right-and-wrong” test,' (2) the “irresistible im- 





19 Blume, op. cit. supra note 6, at 16. 

20 Langley, op. cit. supra note 16, at 548. 

21 An examination of the digests and encyclopedias reveals that Arizona has few 
cases reaching the appellate court on this point, whereas Texas and California, who 
pg pg defendant, have very many such cases. See Langley, op. cit. supra note 16, 
at 548 n.4. 

22 Langley, op. cit. supra note 16, at 551. 

23 Aniz. Rev. Stat. ANN. § 12-404 (1956) allows transfer when the action is 
brought in the wrong county; Ariz. Rev. Strat. ANN. $ 12-406 (1956) provides for 
change of venue for grounds or cause. 


1 M’Naghten’s Case, 10 C. & F. 200, 8 Eng. Rep. 718, 721 (H.L. 1843). 
The accused is not legally responsible if he was laboring under such a defective 
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pulse” test,? (3) the Durham or “product” test? and (4) the criteria 
advanced by the American Law Institute in the Model Penal Code.‘ 
Courts in thirty-two states, of which Arizona is one,’ have adopted 
the M’Naghten rule. Under this test, the simplest of the four, a de- 
fense of insanity is effective only if the defendant could not at the 
time of the crime distinguish between right and wrong.’ Criticism of 
its limitation to consideration of only cognitive capacity® has led to 
its modification in some jurisdictions with the adoption of the “irresist- 
ible impulse” rule.’ The latter rule does not stop with the mere inquiry 
as to whether the defendant can distinguish between right and wrong, 
but questions his ability to choose between them.'® The test of insanity 
is predicated basically upon his emotional stability, instead of his cog- 
nitive capacity.'' Objection to this rule is similar to that of the M’Nagh- 





reason, from disease of the mind, as not to know the nature and quality of the 

act he was doing; or if he did know it, that he did not know he was doing what 

was wrong. 

People v. Berry, 44 Cal. 2d 426, 282 P.2d 861 (1955); State v. Behler, 65 Idaho 
464, 146 P.2d 338 (1944); State v. Skaug, 63 Nev. 59, 163 P.2d 180 (1945); State 
v. Garver 190 Ore. 291, 225 P.2d 771 (1950). 

2 Commonwealth v. Chester, 337 Mass. 702, 711-712, 150 N.E.2d 914, 919 (1958). 

A person may be able to discriminate between right and wrong yet his mind 

may be in such a diseased condition that his reason, conscience and judgment 

are overwhelmed by the disease to such an extent that he “acted from an irre- 
sistible impulse.” In such a case “the act . . . is not the act of the voluntary 
agent” and the person committing it is not criminally responsible. 

For examples of cases in which the rule is used, see Arridy v. People, 103 Colo. 
29, 82 P.2d 757 (1938); State v. Narich, 92 Mont. 17, 9 P.2d 477 (1932); State 
v. Green 86 Utah 192, 40 P.2d 961 (1935). 

3 Durham v. United States, 214 F.2d 862 (D.C. Cir. 1954). 

This case has been noted many times. See, e.g., De Grazia, The Distinction of 
Being Mad, 22 U. Cut. L. Rev. 339 (1955); Roche, Criminality and Mental Ill- 
ness — Two Faces of the Same Coin, 22 U. Cur. L. Rev. 820 (1955); Wertham, 
Psychoauthoritarianism and the Law, 22 U. Cut. L. Rev. 836 (1955); Guttmacher, 
The Psychiatrist as an Expert Witness, 22 U. Cut. L. Rev. 825 (1955). 

4 Move. PENAL Cope § 4.01 (Tent. Draft No. 4, 1955). 

A person is not responsible for criminal conduct if at the time of such conduct 

as a result of mental disease or defect he lacks substantial capacity either to 

appreciate the criminality of his conduct or to conform his conduct to the 
requirements of law. 

The terms “mental disease or defect” do not include an abnormality manifested 

only by repeated criminal or otherwise anti-social conduct. 

5 Burgunder v. State, 55 Ariz. 411, 103 P.2d 256 (1940); see also State v. Eisen- 
stein 72 Ariz. 320, 235 P.2d 1011 (1951). 

6They are: Arizona, California, Florida, Hawaii, Idaho, Illinois, Iowa, Kansas, 
Louisiana, Maine, Maryland, Minnesota, Mississippi, Missouri, Nebraska, Nevada, 
New Jersey, New York, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, 
Pennsylvania, Rhode Island, South Carolina, South Dakota, Tennessee, Texas, Wash- 
ington, West Virginia and Wisconsin. Annot., 45 A.L.R.2d 1452 (1956). 

Kwosek v. State, 8 Wis. 2d 640, 100 N.W.2d 889 (1960). 

8 Sobeloff, Insanity and the Criminal Law: From McNaghten to Durham, and 
Beyond, 41 A.B.A.J. 793 (1955). 

They are: Alabama, Arkansas, Colorado, Connecticut, Delaware, Georgia, Indi- 
ana, Kentucky, Massachusetts, Michigan, Montana, New Mexico, Utah, Virginia and 
Wyoming. Annot., 45 A.L.R.2d 1453 (1956). 

10 i PRINCIPLES OF CRIMINAL Law 507 (1947). 

"Ibid. 
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ten rule; its scope is unduly restricted by its failure to recognize other 
than total lack of capacity.’ The “irresistible impulse” rule has been 
specifically rejected in Arizona." 

The Durham, or “product” test, states that “an accused is not crim- 
inally responsible if his unlawful act was the product of mental disease 
or mental defect.” Criticism is directed at the lack of standard upon 
which to test legal insanity since there may be great disparity of 
opinion among the expert witnesses, and the jury has thrust upon it 
the duty of choosing which one of the witnesses is correct in his 
diagnosis." 

The final of the four tests, the American Law Institute rule of 
insanity, is said to be in line with modern psychiatric thinking while 
satisfactory for application in courts of law.’* It proposes as tests for 
determination of legal insanity: (1) substantial impairment of cogni- 
tive capacity instead of complete impairment as required for excul- 
pation under the “right-and-wrong” test;'’ or (2) substantial impair- 
ment of the capacity of self-control, instead of complete impairment 
as required in the “irresistible impulse” test."* The American Law Insti- 
tute rule also provides an extended time limit during which the de- 
fendant may become emotionally incapacitated as opposed to allow- 
ing exoneration only for sudden, spontaneous acts under the “irresist- 
ible impulse” test." The vagueness of the Durham rule is also elim- 
inated under the American Law Institute test, in that the jury is allowed 
to consider not only the testimony of psychiatrists, but all other evi- 
dence pertaining to causitive factors which might lead the defendant 
to commit the act.” Also the jury is provided with the standard of 
“substantial impairment,” rather than the nebulous term “product” to 
apply to the facts ascertained. 





12 Sobeloff, Insanity and the Criminal Law: From McNaghten to Durham, and 
Beyond, 41 AB.AJ. 793 (1955). 

'3 State v. Macias, 60 Ariz. 93, 181 P.2d 810 (1942). 

However, Arizona has passed laws on detention of defendant during insanity, 
Ariz. Rev. Stat. ANN. $ 13. 1622 (1956); restoration to sanity, Ariz. Rev. Srart. 
ANN. § 18-622 (1956); ag agg upon discovery that prisoner under sentence of 
death may be insane, Ariz. Rev. Stat. ANN. § is-1691" (1956); county attorney’s 
duty on inquiry into insanity of prisoner, Ariz. Rev. Stat. ANN. $ 13-1692 (1956); 
order of commitment to state hospital, Aniz. Rev. Stat. ANN. § —— (1956); 
suspension of sentence upon verdict of insanity, Artz. Rev. Stat. ANN. § 13-1694 
(1956); Arr. R. Crm P., 192, 250. 

14 Durham v. United States, ec F.2d 862 (D.C. Cir. 1954). 

15 Sobeloff, Insanity and the Criminal Law: From McNaghten to Durham, and 
Beyond, 41 A.B.A_J. 793, 795 (1955), 

16 Guttmacher, Principal Differences with the Present Criteria of enw 
and Possible Alternatives, MopEL PENAL Cope, § 4.01 (Tent. Draft No. 4, 1955). 

Ibid. PENAL Cope § 4.01 (Tent. Draft No. 4, 1955). 
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While the test concedes the inexactness of psychiatry, neverthe- 
less it recognizes that psychiatry as a science has advanced sufficiently 
to enable the ascertainment of the mental defects, if any, which have 
been substantial causes of the perpetrator’s act.”"_ The Institute’s rule is 
thus an attempt to distinguish between those defendants who should 
be incarcerated in a punitive-correctional institution and those who 
should be placed in a medical-custodial institution.” It would appear 
that the American Law Institute test is the only one of the accepted 
rules adequate to accomplish this distinction with any degree of 
accuracy. 


In the instant case, the defendant’s request that the insanity test 
be changed moved three members of the Wisconsin Supreme Court 
to concur in a separate opinion in which they urged a change from the 
primitive “right-and-wrong” test to the modern American Law Insti- 
tute rule,” thus overthrowing the M’Naghten rule, firmly entrenched 
in Wisconsin law and applied in the instant case by the majority.” 

Although Arizona has long accepted the M’Naghten view, and has 
rejected the “irresistible impulse” rule, the court apparently has had 
no occasion to consider the Institute’s recommendation. It would ap- 
pear that by continued increase of knowledge in the field of psychi- 
atry eventual change will find its way into the courts, and there is 
strong indication of a trend in this direction, as indicated by the willing- 
ness of the Wisconsin concurrers to move from the least (from the 
scientific standpoint) to the most-advanced position. Arizona, too, would 
be well advised to recognize and remedy the shortcomings of the 
presently used insanity test.” 


James E. Rogers 


REAL Property — EMINENT DoMAIN — IMPAIRMENT OF ABUTTING 
PROPERTY Owner's AccEss To Pustic Highway COMPENSABLE. — The 
State of Arizona brought suit against the owner of land abutting a 
conventional highway to condemn a certain portion of the defendant's 





21 Guttmacher, Principal Difficulties with the Present Criteria of Responsibility 
and Possible Alternatives, MopEL PENAL Cope § 4.01 (Tent. Draft No. 4, 1955). 

22 MopEL PENAL Cope § 4.01 (Tent. Draft No. 4, 1955). 

23 Kwosek v. State, 8 Wis. 2d 640, 656, 100 N.W.2d 389, 346 (1960) (concur- 
ring opinion). 

24 Oborn v. State, 143 Wis. 249, 126 N.W. 737 (1910). 

25 Whether such a major change should be adopted by the courts or by the legis- 
gp is a difficult problem with which to reckon and not within the purview of 
this note. 

In Vermont the MopEL PENAL CopE has been adopted by the legislature. Vt. Laws, 
No. 228, 4 (1957). 
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land for controlled-access highway purposes. The trial court awarded 
compensation for the property taken and also damages for impair- 
ment of the defendant’s right of ingress and egress to the remaining 
property. On the plaintiff's appeal as to the amount awarded for 
impairment of the easement, held, reversed.’ But, on rehearing, held, 
affirmed. When a controlled-access highway is constructed upon the 
right of way of a conventional highway and the owner’s ingress and 
egress to abutting property has been materially impaired, he may 
recover damages therefor. State ex rel. Morrison v. Thelberg, 87 Ariz. 
318, 350 P.2d 988 (1960). 


It is generally recognized that owners of abutting property have 
certain rights in existing streets and highways, the deprivation of which, 
even for public use, must be compensated for under the “just com- 
pensation” clauses of our federal? and state constitutions.? These rights 
include the right of access, that is, the right of ingress to and egress 
from property which abuts upon an existing street or highway.* How- 
ever, it has been held that compensation is not allowable for the con- 
version of a two-way street to a one-way street,> the prohibition of 
left turns and “U” turns on the adjacent highway,’ the regulation of 
parking immediately adjacent to abutting property,’ and the diversion 
of traffic leaving the abutting property owner’s business on a lightly- 
traveled former highway.® 


Early cases ruled that abutting property owners’ rights are sub- 
ordinate to any reasonable use of the street made by public authori- 
ties to facilitate general travel.’ However, the current trend of decisions 
is that the right of access cannot be denied nor unreasonably restricted, 
nor can an owner be deprived of such right, except by due process 
of law and upon the payment of compensation.’ This right is con- 
sidered by the courts to be an easement in the street that is appurtenant 





' State ex rel. Morrison v. Thelberg, 86 Ariz. 263, 344 P.2d 1015 (1959). 

2U. S. Const. amen i 

3 Ariz. Const. art. 2, § 17. 

4See Sauer v. City of New York, 206 U.S. 586 (1907); Cushing-Wetmore Co. v. 
Gray, 152 Cal. 118, 92 Pac. 70 (1907); Annot., 49 A.L.R. 380 (1927); Annot., 93 
A.L.R. 639 (1934); 18 Am. Jur. Eminent Domain 88 181-185 (1938). 

5 Cavanagh v. Gerk, 813 Mo. 375, 280 S.W. 51 (1926). 

6 Jones Beach Blvd. Estate v. Moses, 268 N.Y. 362, 197 N.E. 313 (1985) (even 
though detour was five miles in length). 

7 Hickey v. Riley, 177 Ore. 321, 162 P.2d 371 (1945). 

8 City of Los Angeles v. Geiger, 94 Cal. App. 2d 180, 210 P.2d 717 (1949). 

9 See Muhlker v. New York & H. R.R., 197 US. 544 (1905); Barrett v. Union 
Bridge Co., 117 Ore. 220, 243 Pac. 98 (1926); 3 NicHots, EMINENT Domain § 
10.221 (3d ed. 1950). 

10See Rights of Landowner in the Abutting Highway, 77 U. Pa. L. Rev. 793 
(1929); see generally Duhaime, Limiting Access to Highways, 33 One. L. Rev. 16 
(1953); Clarke, The Limited-Access Highway, 27 Wasu. L. Rev. 111 (1952); 
Freeways and the Rights of Abutting Owners, 3 Stan. L. Rev. 298 (1951). 
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to abutting property and to be a private right as distinguished from 
rights of the public." 

Today, one of the most troublesome areas in the law of eminent 
domain is the claim of an abutting property owner to damages for 
the limitation of his access by means of a frontage road.'? Decisions 
in other western states have been as varied as the following: California 
first held that when the abutting owner’s access is limited by means 
of a frontage road, his damage is compensable."* This decision was 
limited by later cases as having been too broad and general in its 
terms.'* Colorado has indicated that damages for such deprivation 
of access depend upon how far the abutting owner must drive on the 
frontage road before reaching an access point to the highway." At the 
other extreme, the State of Washington has considered the construc- 
tion of a frontage road as mitigating the amount otherwise recoverable 
for severance damages." 


The decision in the instant case expressly overrules the principles 
laid down in a leading Arizona case, In re Forsstrom,” which denied 
compensation to the abutting property owner. The court held that 
when the highway is first laid out, the abutting owner is compen- 
sated for future as well as present damages, including subsequent 
changes in the grade of the highway which limit his access thereto."® 
The court did not deny in that decision that the invasion of the abut- 
ting owner’s right of access is a “taking” of property within the con- 
stitutional prohibition of such taking without compensation,’? nor did 





" See, e.g., State ex rel. Merritt v. Linzell, 163 Ohio St. 97, 126 N.E.2d 53, 54 
(1955) (dictum), wherein the court states that an owner of property abutting on a 
public highway possesses, as a matter of law, not only the right to the use of the 
highway in common with other members of the public, but also a private right of 
easement for the purpose of ingress and egrees to and from his property, which lat- 
ter right may not be taken away or destroyed or substantially impaired without com- 
pensation therefor. 

12 Compare Iowa State Highway Comm’n v. Smith, 248 Iowa 869, 82 N.W.2d 755 
(1957), with Carney v. Mississippi State Highway Comm’n, 233 Miss. 598, 108 So. 
2d 418 (1958). See Annot., 48 A.L.R.2d 1072 (1955). 

13 People v. Ricciardi, 23 Cal. 2d 890, 144 P.2d 799 (1943). 

14 People v. Schultz Co., 123 Cal. App. 2d 925, 268 P.2d 117 (1954), held that 
compensation was properly denied for loss of access where a new access right by 
way of a proposed outer highway would be as good or better than the pre-existing 
one. People v. Sayig, 101 Cal. App. 2d 890, 296 P.2d 702 (1951), held that mere 
diversion of traffic or circuity of travel were not compensable. The court distin- 
guished People v. Ricciardi, supra note 13, by saying the degree of impairment there 
presented was greater and its nature different. People v. Sayig, supra at 710. 

15 Boxberger v. State Highway Comm'n, 126 Colo. 526, 251 P.2d 920 (1952). 

16 State v. Ward, 41 Wash. 2d 794, 253 P.2d 279 (1953). 

7 44 Ariz. 472, 38 P.2d 878 (1984); see also Grande v. Casson, 50 Ariz. 397, 72 
P.2d 676 (1987). 

18 In re Forsstrom, supra note 17, at 492, 38 P.2d at 886. 

19 Antz. Const. art. 2, § 17. “No private property shall be taken or damaged for 
public or private use without just compensation having first been made, or paid into 
court for the owner . 
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it claim that the public has the right to deal with the street as its own, 
regardless of any rights in the abutting owner.” 
In an earlier Arizona case, the court stated: 
Our Constitution provides that property shall not be “taken 
or damaged” without just compensation therefor. Article 2, § 17. 
Under provisions like this, it is generally held that a change in the 
established grade of a street, which affects the value of 
adjoining property, is “damage.” . . . The damage is to the ease- 
ment of ingress and egress.”' 
However, the court in In re Forsstrom” refused to follow this state- 
ment on the grounds that the question of what constitutes a taking of 
property was not presented and argued to the court at that time.” 
The reason given by the court for the instant decision is that 
. the weight of authority in the United States is to the effect that 
either the destruction or the material impairment of the access ease- 
ment of an abutting property owner to such highway is compensable.”™ 
In a more recent decision upholding the instant case,* the court 
quotes at length a treatise on the law of eminent domain” as the basis 
of its holding.” In neither case did the court question that there had 
been an impairment of access, nor did it require that said impair- 
ment be “material.” As a result of these broad, general holdings, the 
State of Arizona has been left wide open to claims based upon any 
alleged impairment of access. The increased cost of condemnation 
of the abutting property owner’s land, as well as the cost of litigating 
endless claims as to the amount of damages to be awarded, may well 
place a severe obstacle in the way of controlled-access highway con- 
struction in this state. Proper balancing of the rights of abutting 
property owners with the safety and welfare of the travelling public 
demands that the court define those rights and limit their extent so 
that the cost of controlled-access highways will not be unduly enhanced. 
Susan T. Payne 


20 In re Forsstrom, 44 Ariz. 472, 492, 38 P.2d 878, 886 (1934). 

21 Mosher v. City of Phoenix, 89 Ariz. 470, 482, 7 P.2d 622, 627 (1982). 

22 44 Ariz. 472, 38 P.2d = (1984). 

23 Id. at 493, 38 P.2d at 8 

24 State ex rel. Morrison v. OThelberg, 87 Ariz. 318, 350 P.2d 988, 991 (1960). 

25 Pima County v. Bilby, 87 Ariz. 366, 351 P.2d 647 (1960). 

26 2 NiIcHOLS, EMINENT DoMaIn 88 6.4441(9), 6.4442 (3d ed. 1950). 

27 “As set forth in 2 Nichols on Eminent Domain § 6.4441 (8d ed.), where the 

constitution of a particular state provides for compensation only where private 

Pro is ‘taken,’ a land owner does not have a right of action for a change 

e grade of an abutting highway or for a deprivation of access to such high- 
way; but where the constitution, as in Arizona, prescribes compensation for the 
or ‘damaging’ of private property, the land owner is entitled to recover 
damages resulting from such change of grade or deprivation of access.” Supra 

note 25, at 650. 

28 State ex rel. Morrison v. Jay Six Cattle Co., 353 P.2d 185 (Ariz. 1960) (dam- 
ages awarded on evidence of property value if it were subdivided and sold); Pima 
County v. Bilby, 87 Ariz. 366, 351 P.2d 647 (1960); State ex rel. Morrison v. Wall, 
87 Ariz. 327, 350 P.2d 993 (1960) (fixing damages at the highest possible use of 
the property). 
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WatTeER Ricuts — GrounpD WaTER — Use ALLOWED ON LaNps Not 
Unper CULTIVATION Prion TO THE LAND BEING DECLARED “CriTICcAL.” — 
The defendant diverted water from a well on land declared to be within 
a “critical water area” to other land in the area which did not have a 
well and was not under cultivation prior to such declaration. The trial 
court found such use lawful. On appeal, held, affirmed. A landowner, 
under the doctrine of reasonable use, may shift use of underground 
percolating water from his previously cultivated land to his adjoining 
acreage, even though such lands were not under cultivation before the 
area was designated “critical.” State v. Anway, 87 Ariz. 206, 349 P.2d 
774 (1960). 

The English common law rule regarding underground percolating 
water unqualifiedly gave the water to the owner of the land under 
which it was found.’ Although this view is still recognized in some 
jurisdictions, it was abandoned in Arizona in 1953° and is definitely 
waning elsewhere.‘ Instead of the common law rule, at least two 
allied but distinct doctrines are now recognized’ — “reasonable use”® 
and “correlative rights.” With a few variations, the latter doctrine 
allows each landowner his proportionate share of all the water avail- 
able, even though taking that amount would completely exhaust the 
water supply. The “reasonable use” rule limits the taking of ground 
waters for purposes incident to beneficial use and enjoyment of the 
land.’ 





1 Fourzan v. Curtis, 43 Ariz. 140, 147, 29 P.2d 722, 725 (1934) (dictum). 

2“Absolute ownership by the overlying owner is most widely recognized . . . and 
has general application in England and the East.” Martz, Law of Underground 
Water 11 Ox a. L. Rev. 26, 29 (1958). 

3 Bristor v. Cheatham, 75 Ariz. 227, 255 P.2d 173 (1953). 

For cases holding that Arizona followed the common law rule prior to 1953, see 
Campbell v. Willard, 45 Ariz. 221, 42 P.2d 403 (1935); Fourzan v. Curtis, 43 Ariz. 
140, 29 P.2d 722 (1934); Maricopa County Municipal Water Conservation Dist. 
No. 1 v. S. W. Cotton Co., 89 Ariz. 65, 4 P.2d 369 (1931); Howard v. Perrin, 8 
Ariz. 347, 76 Pac. 460 (1904). 

4Evans v. City of Seattle, 182 Wash. 450, 47 P.2d 984 (1985). In Rothrauff v. 
Sinking Spring Water Co., 339 Pa. 129, 14 A.2d 87, 90 (1940), the court stated: 

. . . but the marked tendency in American jurisdictions in later years has been 
away from the doctrine that the owners rights to sub surface waters is un- 
qualified; on the contrary there has been an ever increasing acceptance of the 
viewpoint that their use must be limited to purposes incident to the beneficial 
enjoyment of the land from which they are obtained. 

5 The distinction is brought out in Canada v. City of Shawnee, 179 Okla. 58, 64 
P.2d 694 (1936); Evans v. City of Seattle, supra note 4. 

A third doctrine is that of prior appropriation. For information see Scott v. 
Cee States, 316 U.S. 691 (1942); Will v. Morris, 100 Mont. 415, 50 P.2d 862 
(1935). 

6 This doctrine was adopted in Arizona in 1958 by Bristor vy. Cheatham, supra 
note 3. 

7 The doctrine of correlative rights finds extensive expression in California. Hutch- 
ins, Ground Water Legislation, 30 Rocxy Mr. L. Rev. 416 (1958). 

8 “Correlative rights would allow use until the supply dwindled to nothing.” Wath- 
rall v. Johnson, 86 Utah 50, 40 P.2d 755, 768 (1935). 
’ Bristor v. Cheatham, supra note 3. 
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Much of the change in ground water law has come, at least in 
part, through legislative action. As early as 1866 the problems con- 
cerning preservation and utilization of such waters motivated the Da- 
kota legislature to enact a statutory rule," and in other jurisdictions 
underground waters have continued down to recent times as the sub- 
ject of legislation." To combat arid conditions Arizona, beginning in 
1948, has enacted legislation governing the use and disposition of under- 
ground percolating water.'"? However, the Arizona Ground Water Code 
applies only to percolating water.'® This has been a legal distinction 
throughout the history of ground water.’ Arizona, following this rea- 
soning, proclaimed that the doctrine of “reasonable use” obtains to per- 
colating water as opposed to underground stream water.'* 


Focusing attention on the doctrine of “reasonable use,” the Ari- 
zona Supreme Court, in the leading case of Bristor v. Cheatham stated: 
“We think the better rule is that of reasonable use as distinguished 
from the doctrine of correlative rights.”'"* The United States Supreme 
Court has also accepted this doctrine as applicable to the arid west- 
ern states.” The main difficulties encountered in its application are 
the implication that the water shall be used only on the “overlying” 
land"* and the nebulous meaning of “reasonable” use. 

The Arizona Ground Water Code" and the doctrine of reasonable 
use both apply solely to percolating waters. How then does the rea- 
sonable use theory affect this Code? The Code specifically provides 
that no well used prior to its enactment shall be affected” and in at 
least two places, requires both a description of the land to be used 
and the amount of water to be withdrawn.” The principal case per- 
mitting use on adjoining, but previously unirrigated lands labeled this 
practice as reasonable and not in violation of the Code.” 

The dissent in the instant case”* maintained that restricting use is 





10 Daxora TerRR. Civ. Cope § 255 (1866). 

11 For a list of states following modern trend of enactment of ground water codes, 
see Hutchins, supra note 7 at 419. 

12 Set out in the present code at, Ariz. Rev. Stat. ANN. 88 45-301 to -324 (1956). 

13 Hutchins, supra note 7. 

M4 Hurcnns, SELECTED PROBLEMS IN THE LAW OF WATER RIGHTS IN THE WEST 
146-265 (1942). 

15 Bristor v. Cheatham, supra note 3. 

16 Td. at 236, 255 P.2d at 178. See also Canada v. City of Shawnee, supra note 5. 

7 Washington v. Oregon, 297 U.S. 517 (1986). 

1899 Nes. L. Rev. 645 (1950); Bristor v. Cheatham, supra note 3. 

19 Arntz. REV. Stat. ANN. §§ 45-301 to -324 (1956). 

20 Ariz. Rev. Stat. ANN. § 45-322 (1956) states in part: “Nothing in this article 
shall be — to affect the right of any person to continue the use of water from 


existing a, 

me . Stat. ANN. 88 45-304 (B) (4), (5) and 45-818 (B) (5), (7) 
22 State v. Anway, 87 Ariz. 206, 349 P.2d 774 (1960). 
23 Id. at 218, 349 ‘pad at’ at 979 (dissent). 
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necessary as a conservation measure, but failed to draw a clear line 
of distinction as to whether the rule should apply strictly to over- 
lying land, or merely to land not under prior cultivation. In refuting 
this conservation argument, the majority cited the Restatement of Torts 
on reasonable use. Yet no definition of overlying land is set out in 
the case, leaving this to speculation. Also left unclear is the question 
whether the main case contradicts Bristor v. Cheatham. 

Concededly, the statute regulating ground water in critical areas 
is susceptible of varied interpretations, but in condoning use of water 
on new lands, the court has rejected the argument that the legislature 
intended to confine the use of water to land under cultivation prior 
to the enactment. Indeed, restricting use to overlying land often leaves 
urgent needs unsatisfied, such as domestic consumption in a city, or 
irrigation of more fertile land.2* Nevertheless, in all fairness to the 
argument disfavoring the court’s broad interpretation of the statute, it 
is submitted that the decision rendered was proper. 


Ralph Hunsaker 





24 RESTATEMENT, Torts §$ 852, comment b, c (1939). 
25 McHendrie, The Law of Underground Water, 13 Rocxy Mr. L. Rev. 1 (1940). 
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Summary 


ADMINISTRATIVE LAW AND PROCEDURE 


Delegation of Power—The Pinal County Board of Supervisors de- 
nied a petition by various landowners requesting the organization of an 
electrical district. Thereafter a trial de novo in the superior court 
reversed the Board. In reversing the superior court in Davis v. Brittain,' 
the court held that there was no delegation of legislative power to the 
Board.? For the Board to make a determination of facts under a 
legislative grant of authority and to exercise its discretion in making 
such a determination, is more a process of fact finding than of law 
making. 


Administrative Procedure.—In re-affirming its earlier decision,’ the 
court stated in Climate Control, Inc. v. Hill* that the Corporation Com- 
mission was the proper party defendant. While any person in interest 
is given the power to contest an order of the Commission in the superior 
court, the statute limits the action to the Commission as defendant.* 
However, the court recognized that other parties may intervene if they 
so desire. 

In Martin v. Industrial Comm'n’ the court set aside a commission 
award holding that where the original award is made on an informal 
basis, there being no hearing whatsoever, the aggrieved party may have 
a re-hearing provided he makes a timely request. 


Administrative Evidence.—Petitioner produced only one medical 
expert to support his compensation claim. The court affirmed the 
award of the Industrial Commission in Helmericks v. Airesearch Mfg. Co.’ 
stating that where the only expert testimony touching on causation is 
impregnated with substantial uncertainty and it appears that the expert 
is speaking more of possibilities than probabilities, the findings of the 
commission will not be set aside. 

In Bierman v. Magma Copper Co.,® in affirming an award of the 
Industrial Commission, the court held that the burden was on the appli- 
cant to prove the material allegations of his petition by a preponderance 
of the evidence. 


1 358 P.2d 322 (Ariz. 1960); see also Constitutional Law and Water Law. 

2 See Ariz. Rev. Stat. ANN. $ 80-505 (1956); 1 Davis, ADMINISTRATIVE LAW 
TREATISE § 2.10 (1958). 

3 Climate Control, Inc. v. Hill, 86 Ariz. 180, 342 P.2d 854 (1959). See Summary, 
2 Ariz. L. Rev. 88 (1960). 

4 87 Ariz. 201, 349 P.2d 771 (1960); see also Workmens Compensation. 

5 Ariz. Rev. Stat. ANN. § 23-946 (1956). 

6 88 Ariz. 14, 352 Sag on 852 (1960). See Scott v. L. E. Dixon Co., 42 Ariz. 525, 
27 P.2d 1109 (1934); Ani. Rev. Strat. ANN. $ 28-945(b) (1956). See also 
Workmens Compensation. 

7 857 P.2d 122 (Ariz. 1960); see also Workmens Compensation. 

8 88 Ariz. 21, 352 P.2d 856 (1960). See Smith v. Industrial Comm'n, 82 Ariz. 
75, 308 P.2d 698 (1957); 12 ScuNEwER, WoRKMEN’s COMPENSATION § 2527 (1959). 
See also Workmens Compensation. 
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A reversal of an Industrial Commission finding was sought in 
Scherer v. Industrial Comm’n? In affirming the award, the court held 
that the finding was amply supported by competent and substantial evi- 
dence. The “substantial evidence rule” was again invoked in Parnau v. 
Industrial Comm’n,” where the court held that an award was supported 
by substantial evidence. 

An applicant for admission to the Bar was found by a bar committee 
not to be a fit person to be admitted. In Application of Burke" the 
court admitted the petitioner; it held that the denial of admission can- 
not be solely based upon secret reports not revealed to the applicant. 

Method of Review.—The application of the Bank of Douglas to the 
Corporation Commission for a change of name was denied.'? Thereupon 
the applicant sought mandamus. In Senner v. Bank of Douglas'* the 
court held that mandamus was the proper remedy. The court recog- 
nized the general rule that, if the action of the public official is discre- 
tionary, that discretion may not be controlled by mandamus. However, 
if the offiical has acted arbitrarily and unjustly and abuses his discre- 
tion, mandamus is proper. 

Mandamus was again brought and upheld in Eastman v. South- 
worth'® where the Board of Examiners denied applicant a license to 
practice medicine. While the court recognized that mandamus will not 
lie to compel an administrative board to exercise its discretion in any 
particular manner, it was found that in this particular case the action 
of the board was arbitrary and capricious. 

In Garrett v. Folsom* mandamus was sought to compel the county 
attorney to file a quo warranto action. The court held that, as there 
was no abuse of discretion on the part of the county attorney, the 
superior court properly denied the writ. 

A writ of prohibition was sought in Lindsey v. Duncan” to prohibit 
the Superintendent of Liquor Licenses from processing additional ap- 
plications. The court held that its power to issue writs against such 
administrative officers is limited to habeas corpus, quo warranto and 
mandamus; in so holding, the court overruled City of Phoenix v. Lane."* 

9 87 Ariz. 224, 349 P.2d 786 (1960). See 4 Davis, ADMINISTRATIVE LAW TREATISE 
§ 29.02 (1958). See also Workmens Compensation. 


1 87 Ariz. 361, 351 P.2d 648 (1960). Contra, Carrol v. Knickerbocker Ice Co., 
218 N.Y. 435, 113. N.E. 507 (1916). See also Workmens Compensation. 





87 Ariz 851 P.2d 169 (1960). See 2 vane ADMINISTRATIVE LAW 
TREATISE at 14.06 8 (1958). See also Constitutional Law 
12 See Ariz. Rev. Stat. ANN. § 10-122 (1956). 


13 88 Ariz. 194, 354 P.2d 48 (1960). See also Private Corporations. 

14 E.g., Collins v. Krucker, 56 Ariz. 6, 104 P.2d 176 (1940) 

15 87 Ariz. 894, 351 P.2d 992 (1960); See also Constitutional Law, and Courts 
and Civil Procedure. 

16 857 P.2d 180 (Ariz. 1960). 

7 356 P.2d 392 (Ariz. 1960). See 8 Davis, ADMINISTRATIVE LAW TREATISE 
§ 23.14 (1958). See also Courts and Civil Procedure. 

18 76 Ariz. 240, 263 P.2d 302 (1953). 
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During 1960 the method of review used to review actions of the 
Industrial Commission was uniformly that of certiorari.’ Certiorari 
came under special attention in Forman v. Creighton School Dist.” 
where appellant was given notice of her dismissal as a teacher. Appel- 
lant, who appeared with counsel at a public hearing, was there denied 
due process. The court held that a trial de novo in the superior court 
would not constitute an adequate remedy and therefore certiorari was 
proper. 

In Application of Burke,”' petitioner instituted an original proceed- 
ing on application to the State Bar. The court admitted him without 
further proceedings. 


Scope of Review.—In Helmericks v. Airesearch Mfg. Co.” the court 
held, in affirming an Industrial Commission award, that a finding of 
the commission is conclusive upon the court unless it has no support in 
the evidence. Parnau v. Industrial Comm’n® was a similar case and the 
court followed the often repeated rule that the award was supported by 
substantial evidence. It was further stated that on review by certiorari, 
the court does not weigh the testimony or resolve conflicts, but only 
searches the record to see if the commission’s findings are reasonably 
supported by the evidence. 

In Pacific Motor Trucking Co. v. Industrial Comm’n,* the court 
found that the evidence supported the findings of the commission; but, 
in Revles v. Industrial Comm’n* the court held that there was no evi- 
dence to support the commission’s finding. While the evidence was far 
from satisfactory, the court in Bierman v. Magma Copper Co.” held that 
where the evidence is in conflict, the award will not be disturbed. 

The Corporation Commission denied a petition by Southern Pacific. 
Thereafter, an action was instituted in superior court to vacate the 
order. The court held in Arizona Corp. Comm'n v. Southern Pac. Co.” 
that the proceedings in the superior court were in the nature of a trial 
de novo and that the court had a right to form its own judgment as an 
independent tribunal as to the conclusions to be drawn from the 
evidence. 

In Davis v. Brittain,“ the court held that where the statute gives 





19 See Ariz. Rev. Stat. ANN. $ 23-951 (1956). 

20 87 Ariz. 329, 351 P.2d 165 (1960). See 3 Davis, ADMINISTRATIVE LAw 
TREATISE § 23.18 (1958); Note, 2 Arm. L. Rev. 290 (1960). See also Evidence, 
and Constitutional Law. 

21 Application of Burke, 87 Ariz. 336, 351 P.2d 169 (1960). 

22 357 P.2d 152 (Ariz. 1960). 

23 87 Ariz. 361, 351 P. 2d 648 (1960). 

24 355 P.2d 966 (Ariz. 1960); see also Workmens Compensation. 

25 88 Ariz. 67, 352 P.2d 759 (1960); see also Workmens Compensation. 

26 88 Ariz. 21, 352 P.2d 356 (1960). 

27 87 Ariz. 310, 850 P.2d 765 (1960); see also Public Utilities. 

28 358 P. 2d 322 (Ariz. 1960). 
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the discretion and final determination to a lower board or commission 
and makes such determination final, it has such conclusive effect only 
in the absence of an appeal to the superior court . 


Howard N. Singer 


AGENCY 


Consignee.—Our court, in State Tax Comm'n v. Murray Co. of 
Texas, held that a consignee of goods is the agent of the consignor, but 
unless otherwise agreed it is a limited agency only for the purpose of 
selling the merchandise furnished on consignment.? Such a limited 
agency is insufficient without more to constitute doing business in the 
state for taxation of an otherwise purely interstate transaction.’ 


Declarations and Acts of Agent.—The Arizona Supreme Court fol- 
lowed a long line of cases in holding, in Bank of America v. Barnett,‘ 
that an agent cannot create in himself an authority to do a particular 
act by its performance, and the authority of an agent cannot be proven 
by the agent’s own statement that he is such.’ 


Special Directions of a Principal_—Bishop v. Norell* involved a real 
estate transaction in which a broker procured a buyer who agreed to 
buy but on terms different from those set out in a specific listing agree- 
ment. Our court held that, in a real estate transaction although a devia- 
tion from the terms of a specific listing agreement may destroy a broker’s 





1 87 Ariz. 268, 350 P.2d 674 (1960), Comment, 8 Ani. L. Rev. 93 (1961); see 
also Courts and Civil Procedure and Taxation. 

The United States Supreme Court in Murray Co. of Texas v. State Tax Comm'n, 
864 U.S. 289 (1960), vacated the judgment in the principal case and remanded it for 
clarification. The Arizona Supreme Court restated its original conclusion in 358 P.2d 
167 (Ariz. 1960). 

2 MEcHEM, AGENCY § 112 (3d ed. 1923); see also RESTATEMENT (SECOND), 
— $ 145 (1957). 

For other cases, see Reed v. Real Detective Pub. Co., 63 Ariz. 294, 162 P.2d 183 
(1948): Yarbrough v. Gaget Co., 334 Mo. 1145, 70 S.W.2d 1055 ( 1984). 

The statute under which the tax was attempted to be levied is Antz. Rev. Srart. 
ANN. § 42-1801 (1956). 

4 87 Ariz. 96, 348 P.2d 296 cress: see also Bills and Notes. 

5 MECHEM, ‘AGENCY § 289 (8d ed. 1923); see also RESTATEMENT (SECOND), 
AcENcY § $ 288, 289 (1957). 

For other examples, see Cameron v. Lanier, 56 Ariz. 400, 108 P.2d 579 (1940); 
Louis Grunow Memorial Clinic v. Davis, 49 Ariz. 277, 66 P. 2d 238 (1989); Navajo- 
Apache Bank and Trust Co. v. Willis, 21 Ariz. 610, 193 Pac. 297 (1920); Brutinel 
v. Nygen, 17 Ariz. 491, 154 Pac. 1042 (1916). 

6 88 Ariz. 148, 353 P.2d 1022 (1960); see also Contracts. 
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right to a commission, where the buyer procured by the broker eventually 
agrees to buy on altered terms, there is at least a question of fact 
whether or not the buyer had agreed to the listing terms and then 
changed his mind.’ 


Ralph Bushnell 


ATTORNEY AND CLIENT 


Conduct of Case—The court, in McCarrel v. State,' found that 
the evidence failed to disclose such extrinsic fraud on the part of the ap- 
pellant’s attorney as would justify setting aside a default judgment 
against the state. 


Attorney’s Fees.—On rehearing, it was decided in McNeil v. Attaway? 
that it is in the sound discretion of the trial court to determine whether 
attorney’s fees should be allowed, and, if so, the trial court should de- 
termine the amount in an action to quiet title.’ 


Discipline of Counsel—In an original proceeding for disciplinary 
action, certified to the court by the Board of Governors of the State Bar, 
the court adopted the recommendation of the board that an attorney 
be suspended for six months in In re Nelson.‘ 


Howard N. Singer 





7 Material deviation from the terms specified in a listing agreement will destroy the 
broker’s right to compensation so that where parties agree upon the total price as 
stated in the listing agreement but differ as to terms of payment, broker is not entitled 
to his commission. Heurich v. Sullivan, 281 Fed. 599 (D.C. Cir. 1922). See also 
Howey 7 McArthur, 224 Ark. 461, 274 S.W.2d 474 (1955); Annot., 18 A.L.R.2d 

6 iL). 

Ariz. Rev. Stat. ANN. § 44-101 (7) (1956) states: “No action shall be brought 

in any court in the following cases unless the promise or agreement upon which the 

action is brought, or some memorandum thereof, is in writing and signed by the 

party to be charged, or by some person by him thereto lawfully authorized: . . . 

ware an agreement authorizing or employing an agent or broker to purchase or 

ell real property, or mines, for compensation or commission.” 

1 857 P.2d 189 (Ariz. 1960); see also Courts and Civil Procedure. 

2 87 Ariz. 103, 348 P.2d 301 (1960); see also Contracts, and Real Property. 

3 See Aniz. Rev. Stat. ANN. § 12-1103(b) (1956). 

4 357 P.2d 623 (Ariz. 1960). 
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BILLS AND NOTES 


Liability of Guarantor. — In Maestro Music Inc. v. Rudolph 
Wurlitzer Co.,' the court held that although a guarantor of a note would 
normally be released when the parties extended the payment date, if the 
guarantor had contracted that he would still be bound, he would remain 
liable on the note.” 


Enforceability of Note—In Bank of America, Nat'l Trust and Sav. 
Ass'n v. Barnett,? the court held that where notes made by an Arizona 
resident were transferred to a California corporation, not qualified to do 
business in Arizona, and the transfer and acceptance took place outside 
the state of Arizona, the transaction would be valid and enforceable 
under the Arizona statute.‘ 


James E. Rogers 


CONSTITUTIONAL LAW 


Separation of Powers.—The courts have no authority to invade the 
legislative field and supply a penalty for a statutory prohibition. This 
rule was expounded in Davis v. Industrial Comm'n,’ where the court 
would not uphold the industrial commission’s denial of a widow's 
claim. The fact that her husband had violated a statute,? which pro- 
vides that a party to a divorce may marry again only after one year 
has elapsed from the divorce and includes no penalty, does not render 
the marriage void.* 


In Davis v. Brittain,‘ the court held that, absent a constitutional pro- 
vision, the legislature has freedom of action to provide for and expand 
the jurisdiction of the superior court. Therefore the acts of the legisla- 
ture,> enabling an appeal from the Board of Supervisors to be had by 
a trial de novo, are constitutional. 





; 854 P.2d 266 (Ariz. 1960). 
2 BritTON, BiLts AND NotEs, § $ =. 298 (1948). 
3 87 Ariz. 96, 348 P.2d 296 (196 
Y se Rev. Stat. ANN. § 10-482 (1956). See also Contracts, Creditors Rights 
an 


1 88 Ariz. 117, = nae 627 (1960); see also Domestic Relations. Comment, 3 
ARIZ. L. REv. 88 (196 1). 
2 Ariz. Rev. Stat. ANN. § 25-329 (1956). 
3 Ariz. Const. art. III. 
4 358 P.2d 322 (Ariz. 1960); see also Administrative Law and Procedure and 
Water Rights. 
5 y Fong Rev. Stat. ANN. §§ 12-124, 30-511 (1956). 
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In Arizona Land Dep't v. McFate* the court held that the powers 
of the Attorney-General are limited by statute,’ and there is no statutory 
provision in Arizona which gives him the authority to bring an action 
to enjoin the activities of the State Land Department.® 

Taxation Powers.—It was held in State Tax Comm'n v. Murray Co. 
of Texas,’ that sales in Arizona of steel buildings by a Texas firm were 
interstate and not intrastate transactions. Such transactions are not 
subject to the transaction privilege tax for they are protected by the 
Commerce Clause of the Federal Constitution." 


Accepting Benefits of an Unconstitutional Statute—In Eastman v. 
Southworth" the court reiterated the proposition that one who relies on 
the provisions of a statute for relief may not attack its constitutionality.'? 


Vague Statutes.—Defendant’s contention that the Arizona “hit and 
run” statute'’® was unconstitutional due to vagueness was denied by the 
court in State v. Milligan. The court said there was nothing vague to 
men of common, ordinary intelligence as to what “rendition of reasonable 
assistance to injured party” means. 


Similarly, in State v. Robles,’* the court held there was nothing 
vague about the statute'* making it a misdemeanor for any person voting 
to remain within the fifty foot limits as fixed by the election marshall. 


Double Jeopardy.—In State v. Thomas,” the court held that a de- 
fendant, who has been convicted of manslaughter on an information 
charging him with murder in the first degree, was not exposed to 
jeopardy twice when, after a reversal of his appeal and a new trial 
order, a second trial is commenced under the same information charging 
him with murder in the first degree."* 





6 87 Ariz. 139, 848 P.2d 912 (1960), 2 Ariz. L. Rev. 290 (1960); see also 
Courts and Civil Procedure. 

7 Ariz. Const. art. V, § 1. 

8 See Ariz. Rev. Stat. ANN. § 41-192 (1956). Westover v. State, 66 Ariz. 145, 
185 P.2d 315 (1947); Shute v. Frohmiller, 58 Ariz. 483, 90 P.2d 998 (1939). Fora 
further discussion, see Shepperd, Common Law Powers and Duties of an Attorney- 
General, 7 Baytor L. Rev. 1 (1955). 

9 858 P.2d 167 (Ariz. 1960); see also Taxation. 

10 See Myers, Interstate Commerce—The Constitutional Interpretation of a Non- 
Constitutional Term. 17 U. Prrr. L. Rev. 329 (1956). 

"! 87 Ariz. 394, 351 P.2d 992 (1960); see also Administrative Law and Procedure 
and Courts and Civil Procedure. 

12 See Anthony A. Bianco Inc. v. Hess, 86 Ariz. 14, 389 P.2d 1088 (1959). 

13 Ariz. Rev. Stat. ANN. § 28-661 (1956). 

14 87 Ariz. 165, 349 P.2d 180 (1960); see also Criminal Law and Procedure. Accord, 
Scott v. State, 90 Tex. Crim. 100, 233 S.W. 1097 (1921). 

15 855 P.2d 895 (Ariz. 1960); see also Criminal Law and Procedure. See Collings, 
Unconstitutional Uncertainty—An Appraisal, 40 Connex, L.Q. 195 (1955). 

16 Ani. Rev. Stat. ANN. § 16-1862 (1956). 

17 856 P.2d 20 (Ariz. 1960); see also Criminal Law and Procedure. 

18 See Palko v. Conn., 302 U.S. 319 (1987). But see Green v. United States, 355 
U.S. 184 (1957). In the principal case the dissent pointed out that of the thirty-six 
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Confrontation of Witnesses—The court ruled, in Application of 
Burke,'? that denial of admission to the practice of law cannot be based 


solely on secret reports concerning applicant’s character which are not 
revealed to him. 


In Forman v. Creighton School Dist. and State v. Holden,” the 
court was concerned with the problem of cross-examination. In 
Forman,” it was held that a teacher was denied due process where 
cross-examination of a witness against her in an administrative hearing 
was not allowed.” Similarly, the court held in Holden™ that if the trial 
judge excludes testimony from the cross-examination of a witness, which 
would show bias and interest on the part of that witness, it is error and 
ground for a new trial. The court stated that the constitutional provi- 
sions which outline the procedure to be followed must be complied with 
before a conviction may be sustained.” 


Right of Review.—In State v. Vallejos,* the court held that the 
right of an indigent, convicted defendant to a free transcript for appeal 
purposes shall not be denied for his failure to show the inability of his 
friends and relatives to pay the costs. 


In Burton v. City of Tucson” and Burton v. Kautenburger,” the 
court was faced with the situation where the City Council of Tucson 
issued an emergency annexation ordinance effective immediately.” On 
the same day, the County Board of Supervisors denied petitions seeking 
incorporation of the same area. The court held that the petitioners have 
no constitutional right to a judicial review of the denial of the Board of 
Supervisors.” 





states that have considered this question, sixteen permit retrial and twenty hold such 
a retrial to be a violation of their double jeopardy provisions. State v. Thomas, 356 
P.2d 20, 23 (Ariz. 1960) (dissent). 

19 87 Ariz. 336, 351 P.2d 169 (1960); see also Administrative Law and Procedure. 

20 87 Ariz. 329, 851 P.2d 165) (1960), 2 Ariz. L. Rev. 190 (1960); see also 
Administrative Law and Procedure and Evidence. To the same effect, see Napuche 
v. Liquor Control Comm’n, 336 Mich. 898, 58 N.W.2d 118 (1953). 

1 88 Ariz. 43, 352 P.2d 705 (1960); see = Criminal Law and Evidence. See 
san v. Jackson, 227 La. 949, 81 So.2d 5 (195 

22 87 Ariz. 329, 351 P.2d 165 (1960); see <x ‘Administrative Law and Procedure 
and Evidence. 

23 Ariz. REv. cues. Ann. § 15-254 providing teacher with counsel would be 
meaningless otherwis 

24 88 Ariz. 48, 352, P.2d 705 (1960); see also Criminal Law and Procedure and 
Evidence. 

25 Aniz. Const. art. VI, § 22. 

2% 87 Ariz. 119, 348 P.2d 554 (1960), 3 An. L. Rev. 108 (1961); see also 
Criminal Law and Procedure and Evidence. For a further discussion, see 55 Micu. 
L. Rev. 418 (1957); 14 Wasu. & LEE L. Rev. 57 (1957). 

27 356 P.2d 413 (Ariz. 1960); see also Municipal Corporations. 

28 356 P.2d 412 (Ariz. 1960); see also ree Corporations. 

29 CHARTER OF THE City oF Tucson, ch. 10, § 

30 Skinner v. City of Phoenix, 54 Ariz. 316, 95 Pod 424 (1989); Faulkner v. Board 
of Supervisors, 17 Ariz. 139, 149 Pac. 382 (1915 ). 
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Equal Protection.—In both State v. Douglas" and State v. Shackle- 
ford,” mitigation of criminal punishment was sought on the basis that 
defendants were respectable, law abiding citizens. It was held that the 
fact that other judges have suspended sentences and granted probation 
in apparently less worthy cases than the defendants’ here does not 
amount to a denial of due process and equal protection of the law.* 


Condemnation.—Pima County v. Bilby,“ held that a change in the 
established grade, which injuriously affects adjoining property, is dam- 
age and is recompensable within the condemnation clause of the state 
constitution.* 


State v. McDonald® held that non-payment of fees by the state for an 
expert witness in a condemnation case is not in violation of the state 
constitution.” Allowances for such fees in a condemnation case must be 
made by the legislature rather than by judicial fiat.™. 


The court held, in State v. Griggs,’ that a statute, which established 
the resolution date of condemnation as the valuation date and enabled 
the state to abandon condemnation proceedings at any time prior to the 
payment of compensation, was unconstitutional. The court felt the 
statute provided no compensation for restrictions on the use of the land 
after the condemnation resolution by the State Highway Commission.” 


Norman Rosenblum 


CONTRACTS 

Condition Precedent—In Diamond v. Haydis' a broker was denied 
his commission where the sale of real property was conditioned upon 
the purchase by a third party of a note which condition was never ful- 
filled. The court stated that a broker must produce a purchaser ready, 
able and willing to buy in accordance with the terms specified by the 
vendor in his contract with the broker in order to be entitled to his 
commission.” 


In another action by a broker for his commission allegedly due under 





31 87 Ariz. 182, 8349 P.2d 622 (1960); see also Criminal Law and Procedure. 

32 87 Ariz. 189, 349 P.2d - (1960); see also Criminal Law and Procedure. 

33 U.S. Const. amend. X 

34 87 Ariz. 156, 351 Pod 647 (1960); see also Courts and Civil Procedure and 
Real Property. 

35 Ariz. Const. art. II. § 17. 

3%6 88 Ariz. 1, 352 P.2d 843 (1960); see also Courts and Civil Procedure, Evidence, 
and Real Property. 

37 Ariz. Const. art. II § 17. 

38 People v. Bowman, 173 Cal. App. 2d 416, 343 P.2d 267 (1959). 

39 858 P.2d 174 (Ariz. 1960). Fa o Ariz. Rev. Stat. ANN. § 18-155 (D) (1956). 

40 See County of Maricopa v. Paysnoe, 88 Ariz. 236, 239, 319 P.2d 995, 996 (1957). 


1 856 P.2d 648 (Ariz. 1960). 
2 Blaine v. Stinger, 79 Ariz. 376, 290 P.2d 732 (1955). 








128 ARIZONA LAW REVIEW [Vot. 3 


the listing agreement, Bishop v. Norell? the court held that material de- 
viation from the terms specified in the listing agreement will destroy the 
broker’s right to compensation under the agreement.‘ 


The rule that where an express contract is not renewed because of 
failure of the condition precedent to renewal, there is no longer an express 
contract upon which the plaintiff can prove a deficiency payment was 
stated in Shun v. Hospital Benefit Ass’n.° 

On the other hand, in Young v. Bishop,‘ the court found that an al- 
leged contract for the sale of land was not conditioned upon the com- 
pletion of a supplemental escrow agreement and allowed specific per- 
formance. 


Defenses.—A carrier who accepted payments lower than those pro- 
vided for in the contract on file with the corporation commission was 
held in Builders Supply Corp. v. Marshall’ not to have waived his rights 
under the contract for the reason that the carrier constantly demanded 
the full amount due him.’ The court went on to state that the accept- 
ance of lower payments did not constitute an estoppel in pais because 
the carrier had made it clear that the shipper was violating the contract 
and that the carrier was due more money.’ A further ruling was made 
that failure to sue on the first under-payment did not deprive the 
carrier of the right to sue on subsequent under-payments and recover 
such amounts as were not barred by the six-year statute of limitations.'° 

In Mountain States Constr. Co. v. Riley"' the employer was denied 
his counterclaim based upon a written contract where there was suffi- 
cient evidence for the trial court to conclude that the contract had been 
mutually rescinded. 

In deciding Simpson v. Superior Court’? the court ruled that the 
survival of a valid separation agreement does not deprive the court of 





3 88 Ariz. 148, 353 P.2d 1022 (1960); see also Agency. 

4 Buckner v. Tweed, 157 F.2d 211 (D.C. Cir. 1946); Olson v. Penkert, 252 Minn. 
834, 90 N.W.2d 193 (1958). 

5 357 P.2d 608 (Ariz. 1960); see also Courts and Civil Procedure. 

6 88 Ariz. 140, 358 P.2d 1017 (1960); see also Courts and Civil Procedure and 
Real Property. 

7 88 Ariz. 89, 352 P.2d 982 (1960); see also Courts and Civil Procedure and 
Public Utilities. 

8 Builders Supply Corp. v. Shipley, 86 Ariz. 153, 341 P.2d 940 (1959); see also 
Dover Copper Mining Co. v. Doenges, 40 Ariz. 349, 12 P.2d 288 (1932); ResTaTE- 
MENT, Contracts §§ 407-08 (1932); 4 WILLISTON, Contracts § § 1027, 1027A 
(2d ed. 19386). 

9 See Holmes v. Graves, 83 Ariz. 174, 318 P.2d 354 (1957); Kerby v. State, 62 
Ariz. 294, 157 P.2d 698 (1945); Valley Nat’l Bank of Phoenix v. Battles, 62 Ariz. 
204, 156 P.2d 244 (1945). 

10 Ariz. Rev. Stat. ANN. § 12-548 (1956). A cause of action accrues each time 
defendant fails to perform as required under the romp 3 Morris v. Russell, 120 
Utah 545, 236 P.2d 451 er see also Johnstone v. E. & J. Mfg. Co., 45 Cal. 
App. 2d 586, 114 P.2d 658 (1941). 

1 856 P.2d 648 (Ariz. 1960); see also Courts and Civil Procedure. 

12 87 Ariz. 350, 351 P.2d 179 (1960); see also Courts and Civil Procedure. 
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power to modify a divorce decree based thereon even when the agree- 
ment specified that the husband was not to petition the court for modi- 
fication of the decree."* 


That a writing is signed within the meaning of the statute of 
frauds if it is signed by the party to be charged in printing, provided 
the same is done with the intention of signing,’ was the decision of the 
court in Bishop v. Norell." 

In Young v. Bishop" the court held that an escrow agreement con- 
taining the identity of the buyer and the seller, the price to be paid, the 
time and manner of payment, a description sufficiently identifying the 
property to be sold, and signed by the party to be charged is suf- 
ficient written memorandum to take an oral agreement for the sale of 
real property out of the statute of frauds.” 

The failure of the seller of cemetery property to allege that he was 
licensed to sell such property in accordance with the statute’® entitled 
the defendant to be granted his motion to dismiss the seller’s action on a 
subscription agreement in Hall v. Bowman." 


Parol Evidence Rule.—That parol evidence will not be allowed 
where the terms of properly executed deeds are clear and unambiguous 
since to do so would be to vary the terms of the deeds” was stated in 
McNeil v. Attaway.”" 

In Bohmfalk v. Vaughan” the court reaffirmed its position that parol 
evidence is admissible to show fraud in the inducement of a written con- 
tract.2 


Reformation—McNeil v. Attaway,* in accordance with prior deci- 





13 Ariz. Rev. Stat. ANN. § 25-821 (1956). See also Goldman v. Goldman, 282 
N.Y. 296, 26 N.E.2d 265 (1940); Fox v. Fox, 263 N.Y. 68, 188 N.E. 160 (1933). 

4 Ariz. Rev. Stat. ANN. § 44-101(7) (1956). Accord, Weiner v. Mullaney, 59 
Cal. App. 2d 620, 140 P.2d 704 (1943); City of Gary v. Russell, 123 Ind. App. 609, 
112 N.E.2d 872 (1953); Cummings v. Landes, 140 Iowa 80, 117 N.W. 22 (1908). 

15 88 Ariz. 148, 853 P.2d 1022 (1960); see also Agency. 

16 88 Ariz. 140, 853 P.2d 1017 (1960); see also Courts and Civil Procedure and 
Real Property. 

7 Ariz. Rev. Stat. ANN. § 44-101(6) (1956). See Durham v. Dodd, 79 Ariz. 
168, 285 P.2d 747 (1955); King v. Stanley, 197 P.2d 321 (Cal. 1948). 

8 Ariz. Rev. Stat. ANN. § § 32-2121, -2122, -2152 (1956). Accord, Foster v. 
House Beautiful Homes, 78 Ariz. 406, 281 P.2d 116 (1954); see also Northern v. 
Elledge, 72 Ariz. 166, 932 P.2d 111 (1950). 

19 357 P.2d 149 ( Ariz. 1960); see also Courts and Civil Procedure. 

20 See Berger v. Bhend, 79 Ariz. 178, 285 P.2d 751 (1955); Corn v. Branche, 
if aay, 856, #549 P.2d 587 (1952); Davis v. Kleindienst, 64 Ariz. 251, 169 P.2d 78 

1946 
21 87 Ariz. 103, 348 P.2d 301 (1960); see also Attorney and Client, Courts and 
Civil Procedure, and Real P: Property. 

22 857 P.2d 617 (Ariz. 1960); see also Courts and Civil Procedure, Evidence, and 
Partnerships. 

23 Lusk Corp. v. Burgess, 85 Ariz. 90, 332 P.2d 498 (1958); Pioneer Constructors 
v. Symes, 77 Ariz. 107, 367 P.2d 740 (1954). 

24 87 Ariz. 108, 348 P.2d 301 (1960). 
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sions,” held that there can be no reformation of a written contract to con- 
form to the terms of a pre-existing oral agreement unless there is clear 
and convincing proof of the agreement and its terms. 


Third Party Beneficiary—California Cotton Oil Corp. v. Rabb’ 
involved a crop financing agreement between a farm tenant and the 
defendant. Plaintiffs were the landlords who claimed to have been 
damaged by the defendant’s non-compliance with a “crop budget” which 
allegedly limited the terms of the agreement. The court held that the 
plaintiffs had no right to sue since there was no showing of intent that 
they were to be benefited by the budget.” 


Usury.—Britz v. Kinsvater® held that where a pretended sale was 
actually a loan secured by a contract of sale which set an absolute rate 
of return, the loan was absolutely repayable so that the usury statute 
was applicable,?” and where a loan agreement unequivocally calls for an 
excessive rate of return on the indebtedness, intent to exact usury is 
presumed.” 


The defense of usury was held to be available only to the debtor or 
the maker of a note and not to the original payee and creditor in 
Maestro Music, Inc. v. Rudolph Wurlitzer Co." 


Susan T. Payne 


COURTS AND CIVIL PROCEDURE 
Jurisdiction.—A court has jurisdiction to use its discretion in permit- 
ting a party to submit an amended affidavit to cure omissions in the 
original motion to set aside a default judgment,' but it is in excess of 
jurisdiction to transfer venue to the county of defendant's residence 
where the action was originally brought in a proper county; thus cer- 
tiorari may issue for the improper transfer.’ 





25 See City of Tucson v. Koerber, 82 Ariz. 347, 318 P.2d 411 (1957); Diamond 
v. Chiate, 81 Ariz. 86, 300 P.2d 583 (1956); Carrilo v. Taylor, 81 Ariz. 14, 299 
P.2d 188 (1956); Cashion v. Bank of Arizona, 30 Ariz. 172, 245 Pac. 360 (1926). 

26 857 P.2d 126 (Ariz. 1960). 

27 Accord, Irwin v. Murphey, 81 Ariz. +, 802 P.2d 534 (1956). 

28 87 Ariz. 885, 351 ‘Pad $86 (1960), 2 Ariz. L. Rev. 275 (1960); see also 
Courts and Civil Procedure. 

29 Aniz. Rev. Stat. ANN. §$ 44-1202 (1956). 

30 See Houchard . Berman, 79 Ariz. 381, 290 P.2d 735 (1955); Seargeant v. 
Smith, 63 Ariz. 466, 163 P.2d 680 (1945); Fagerberg v. Denny, 57 Ariz. 179, 112 
P.2d 578 (1941); ite v. Steinfeld, 15 Ariz. 155, 187 Pac. 555 (1914). 

1 88 Ariz. P.2d 266 (1960); see also Bills and Notes, Creditors Rights, 
d Sales. Accord, tee v. Inter-State Fidelity Bldg. & Loan Ass’ n, 44 Ariz. 427, 
38 sped 626 (1984). 


1 Artz. R. Crv. P. 60(c) cited in Hendrie Buick Co. v. Mack, 88 Ariz. 248, 355 
P.2d 892 (1960). 
cee)” ” Superior Court, 87 Ariz. 157, 348 P.2d 924 (1960), 3 Ani. L. Rev. 105 
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Venue.—In Pride v. Superior Court’ the court said that venue is 
determined from the complaint construed in favor of the pleader, and 
that negligence in an automobile accident is a transitory action for 
which the defendant may be sued in any county in which he may be 
found.‘ 


Original Writs.—According to Simpson v. Superior Court, a writ of 
prohibition is a proper remedy only if the superior court is without 
jurisdiction. Lindsey v. Duncan‘ held that a writ of prohibition may not 
be issued against the State Superintendent of Liquor Licenses and 
Controls because such officer falls within that general class of state 
officers to whom only the original writs of habeas corpus, quo warranto 
and mandamus may issue from the supreme court.’ 

Eastman v. Southworth® stated a court may issue mandamus to com- 
pel a board to exercise discretion, but not to compel the exercise in a par- 
ticular manner. In Buzard v. Brooks’ the writ of mandamus to compel 
compliance with a judgment was quashed, since the earlier judgment 
was reversed in a prior proceeding."® 

In Miller v. Superior Court" certiorari was denied by the supreme 
court when it appeared that a removed trustee of an intervivos trust by 
order of the superior court had an appeal available from the order." 


Proper Party.—The court in Harvey v. Stewart"* held that a proper 
party must be submitted for the deceased appellant or the appeal would 
be dismissed.'* And in Arizona State Land Dep't v. McFate,'> where 
the attorney general instituted an action without statutory authority, the 
proceeding failed." 

Complaints.—The complaint in Hall v. Bowman” was insufficient 
for failure to allege statutory compliance.'® 





3 Supra note 2. 

4 Ariz. R. Stat. ANN. § 12-401 (1956). 

5 87 Ariz. 350, 351 P.2d 179 (1960); see also Contracts; In re bs nage , Adeation, 
87 Ariz. 234, 350 P.2d 125 (1960); see also Domestic Relations Rev. STAT. 
Ann. 88 95-315, -819(a), -321 (1956); Compare Cummings v. eek 84 Ariz. 
835, 327 P.2d 1012 (1958). 

6 356 P.2d 392 (Ariz. 1960) overruled the earlier case of City of Phoenix v. Lane, 
76 Ariz. 240, 263 P.2d 302 (1953); see also Administrative Law. 

7 Ariz. Const. art. 6 § 4. 

8 Eastman v. Southworth, 87 Ariz. 394, 351 P.2d 992 (1960); see also Consti- 
tutional Law and Administrative Law; see Arizona State Highway Commission v. 
Superior Court, 81 Ariz. 74, 299 P.2d 783 (1956). 

¥ 358 P.2d 783 (1956). 

10 Buzard v. Griffin, 358 P.2d 155 (Ariz. 1960); see also Evidence and Torts. 

a 856 P.2d 699 (Ariz. 1960); see also Trusts. 

Ariz. Rev. Stat. ANN. $ 12-2001 (1956). 

13 857 $57 Pad 623 (Ariz. 1960). 

14 Ariz. Rev. Stat. ANN. $ 14-341 (1956). 

15 87 Ariz. 189, 348 P.2d 912 (1960); 2 Aniz. L. Rev. 293 (1960); see also 
Constitutional Law. 

16 Ariz. Rev. Stat. ANN. § § 27-521, 37-102, -182, -281 (1956). 

7 857 P.2d 149 (Ariz. 1960); see also Contracts. 

18 Ariz. Rev. Stat. ANN, § § 32-2121, -2152 (1956). 
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Young v. Bishop"? relied upon the rule that those items submitted 
with the complaint become part of the complaint for all purposes includ- 
ing determining sufficiency of the complaint.” 

The court in Adams v. Bear? said that the parties were bound by 
their pleading and could not contradict their own complaint in subse- 
quent proceedings involving the same parties and issues. 

Mountain States Constr. Co. v. Riley allowed the complaint on 
the express contract to be amended to have an alternative count of 
quantum meruit, and on appeal the judgment on the facts was sustained 
so long as the evidence would be sufficient on the theory of the express 
contract only. 


Counterclaim and Reply.—The compulsory counterclaim rule” is 
not applicable where the claim of the defendant is admitted in the 
complaint.” 

In Bohmfalk v. Vaughan* the plaintiff did not anticipate the af- 
firmative defense to fraud which was disclosed by the defendant's an- 
swer, but did not have to make a reply since no counterclaim was set 
up in the answer.” 


Judgments on the Pleadings.—The defendant’s motion for judgment 
on the pleadings tests sufficiency of the complaint, and if the complaint 
fails to state a cause of action, judgment will be entered for the defend- 
ant with leave to the plaintiff to amend.” However in an action for 
specific performance, Young v. Bishop™ held that the defendant could 
not obtain a judgment on the pleadings on the basis of the allegations 
in his answer since these allegations are deemed denied when such a 
motion is made.” 


Discovery—When a party or a witness refuses to answer any ques- 
tion propounded upon oral deposition, the opposing party may apply 
to the court for an order compelling an answer. It then becomes the 
duty of the court to determine whether the refusal was without substan- 
tial justification; and if found to be so, the court will order the party 
to answer. If he still refuses, the court may enter an order striking the 
pleadings.* However in Buzard v. Griffin’ the court recognized the 


19 88 Ariz. 140, 353 P.2d 1017 (1960); see also Contracts and Real Property. 

20 Ariz. R. Cuv. P. 10(c 

21 87 Ariz. 288, 350 P. "751 (1960). 

22 356 P.2d 648 (Ariz. 1960); see also Contracts. 

23 Ani. R. Civ. P. 13(a). 

24 87 Ariz. 288, 350 P.2d 751 (1960). 

25 857 P —_ 617 (Ariz. 1960); see also Contracts, Evidence and Partnerships 

26 Ariz. R. Civ. P. 7(a), see In re Brandt’s Estate, 67 Ariz. 42, 190 Pod 497, 
499 (1e48) 

= yours v. Bishop, 88 Ariz. 140, 353 P.2d 1017 (1960). 

I 


29 Ariz. R. Civ. P. 8(e); see 2 Moore, FEDERAL Practice f 12.15 (2d ed. 1948). 
30 Ariz. R. Civ. P. 87 (a), (e). 
31 358 P.2d 155 (Ariz. 1960). 
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constitutional right of a party to refuse to testify and thus denied the 
motion to strike the pleadings. 

It was mandatory in Fritts v. Ericson that the court find all the 
essential facts when so requested prior to trial.** By such a request, a 
petitioner may not then claim on appeal that the court erred in so find- 
ing the facts.** Findings of fact are unnecessary however where the 
parties litigant have stipulated the facts as in State Tax Comm'n v. 
Murray Company of Texas, Inc.** 

On a motion to dismiss for failure to state a claim® the court may go 
beyond the pleadings to make findings of fact®” and judgment on those 
findings was not error in Shun v. Hospital Benefit Ass’n.* 


Directed Verdicts.—The trial judge is authorized to direct a verdict 
only where no evidence has been introduced which would justify a 
reasonable man in returning a verdict in favor of the other party” or 
to have ruled otherwise it would permit the jury to draw speculative 
inferences not based on probative facts.“ 

A motion for a directed verdict presupposes that all evidence admit- 
ted by the court over or without objection is competent. Therefore, 
competence of evidence is not properly triable upon such a motion, and 
City of Phoenix v. Brown" held that it was an improper assignment of 
error to attack incompetency of evidence on a motion for a directed 
verdict. 

The doctrine that the trial court has power to weigh evidence on 
a motion to dismiss and need not view it in a light most favorable to 
the plaintiff is not applicable in Arizona since the amendment to the 
Rules of Civil Procedure 41(b)* in 1955. The rule now stands as re- 
iterated by Joseph v. Tibesherany* that, if the court sustains the de- 
fendant’s motion to dismiss, it shall also find the facts specifically and 
state separately its conclusions of law thereon. Since this was not com- 
plied with, defendant’s motion must be treated the same as a motion for 





32 87 Ariz. 227, > P.2d 1107 (1960); see also Real Property. 

33 Ariz. R. Civ. P. 52(a); Keystone Copper Mining Co. v. Miller, 63 Ariz. 544, 
553, 164 P.2d 603 (1945). 

34 Bohmfalk v. Vaughan, 357 P.2d 617 (Ariz. 1960); Hightower v. State, 67 Ariz. 
851, 158 P.2d 156 (1948). 

38 87 Ariz. 268, 350 P.2d 674 (1960); Comment, 3 Ariz. L. Rev. 93 (1961); see 
a ~) land and Taxation; Work v. United Globe Mines, 12 Ariz. 339, 100 Pac. 813 

909). 

36 Ariz. R. Civ. P. 12(b)(6). 

37 Ariz. R. Crv. P. 56(d), also rule 52. 

38 357 P.2d 608 (Ariz. 1960); see also Con 

39 City of Phoenix v. as? 88 Ariz. 60, 952 P P: 2d 754 (1960); see also Evidence, 
Municipal Corporations and T. 

40 In re Schade’s Estate, 87 zi 841, 851 P.2d 173 (1960); see also Evidence and 
Wills and Administration. 

41 88 Ariz. 60, 352 P.2d 754 (1960). 

42 Ariz. R. Civ. P. 41(b), see also rule 52(a). 

43 88 Ariz. 205, 354 P.2d 254 (1960); see also Trusts. 
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a directed verdict in a jury case and thus plaintiff's evidence must be 
construed as being uncontroverted. 


Instructions —In Layne v. Hartung“ failure of the trial court to give 
requested instructions to the jury on all phases of law applicable to the 
various fact situations developed in the trial was reversible error. To 
determine whether requested instructions should be given the evidence 
must be considered in the strongest possible manner in support of the 
requesting party.” 

It is not error for the court to refuse to give requested instructions 
adequately covered elsewhere in the instructions,“ or in viewing the 
instructions as a whole, the jury was properly informed as to the law 
governing the case.” Issues in pleadings not supported by the evidence 
also should not be submitted to the jury.“ 


In Sarwark Motor Sales, Inc. v. Woolridge” the trial court commit- 
ted reversible error by submitting instructions to the jury as to the exist- 
ence of probable cause for the court must instruct the jury properly on 
such a vital question. It was held that the defendants, by calling atten- 
tion to the court of the proper form of instructions, complied with the 
rule relating to instructions® and could not be held to have waived 
the error in instructions given to the jury. 


Judgment Notwithstanding the Verdict—The supreme court can- 
not reverse the trial courts decision on denying a judgment notwith- 
standing the verdict where sufficient factual evidence permits the jury 
to find the verdict." 

In Re Schade’s Estate* held that a motion for judgment notwith- 
standing the verdict is a renewal of a motion for a directed verdict and 
may be entered in accordance with a directed verdict after the trial court 
has given more mature deliberation, so as to revise its ruling in denying 
the motion for a directed verdict.* 


Judgments.—To set aside a default judgment, the party in default 
must show his failure to answer within the time required by law was 
excusable neglect and that he had a meritorious defense. Thus in 


44 87 Ariz. 88, 348 P.2d 291 (1960); see also Evidence and Torts; Compare Reah 
v. Jupin, 68 Ariz. 335, 206 P.2d 558 (1949). 

45 Layne v. Hartung, 87 Ariz. 88, 348 P.2d 291 (1960); also Webb v. Hardin, 
53 Ariz. 310, 89 P.2d 30 (1939). 

46 City of Phoenix v. Brown, 88 Ariz. 60, 352 P.2d 754 (1960). 

47 State ex rel. Morrison v. Jay Six Cattle Co., 88 Ariz. 97, 353 P.2d 185 (1960); 
see also Evidence and Real Property. 

48 In re Schade’s Estate, 87 Ariz. 341, 351 P.2d 173 (1960). 

49 88 Ariz. 173, 354 P.2d 34 (1960); see also Torts. 

50 Ariz. R. Civ. P. 51(a). 

5! Sarwark Motor Sales, Inc. v. Woolridge, 88 Ariz. 173, 854 P.2d 34 (1960). 

52 In re Schade’s Estate, 87 Ariz. 341, 351 P.2d 173 (1960). 

53 Ariz. R. Civ. P. 50(b), also Glowacke v. A. J. Bayless Markets, 76 Ariz. 295, 
263 P.2d 799 (1958). 

54 Aniz. R. Civ. P. 55(c). 
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Hendrie Buick Co. v. Mack, when it was adequately shown that the 
defendant’s failure to answer the complaint was excusable, the court held 
that the affidavit stating the motion to set aside the default money 
judgment need only show upon its face that there is a substantial de- 
fense to the action if the facts were to be proved at a trial. Doubts 
should be resolved in favor of the applicant as each party should be given 
reasonable opportunity to litigate his claim or defense on the merits. 

An attorney concealing facts from the judge was not extrinsic fraud 
to vacate the judgment in McCarrell v. State. Extrinsic fraud is the 
means whereby judgment is procured, not fraud in the case of action or 
material presented.” 


Amending Judgments—In an action against the administratrix, 
the plaintiff's motion to amend the judgment was denied in Fernandez 
v. Garza. Motion was filed under the section which permits correction 
of clerical mistakes,” of which there was none in the case; also such 
motion must be filed within ten days of judgment or it must fail® so 
as to serve the cause of justice re requiring an end to litigation. 


Damages.—When the trial court failed to correctly apply the six- 
year statute of limitations in granting judgment in Builders Supply Corp. 
v. Marshall," the supreme court was not required to remand the case for 
new trial, but remanded it with directions to enter correct amount in 
judgment. 


On assignment of error as to excessive damages the supreme court 
will not set aside the verdict unless it shocks the court’s conscience.” 


Costs.—The trial court in State ex rel. Morrison v. Jay Six Cattle Co. 
awarded the fees of expert witnesses and costs of exhibits received in 
evidence at the trial as taxable costs, but this was reversed on the rule 
that such costs are not taxable in an eniment doman proceeding.“ 


New Trials.—A holding in State ex rel. Morrison v. McMinn*® states 





55 88 Ariz. 248, 355 P.2d 892 (1960). 

56 357 P.2d 130 (Ariz. 1960); see also Attorney and Client 

57 Compare, Jacobson v. Brey, 72 N.D. 269, 6 N.W.2d 269 (1942); and Deyl v. 
Deyl, 88 Cal. App. 2d 536, 199 P.2d 424, 426 (1948). 

5888 Ariz. 205, 354 P.2d 260 (1960); see also Partnerships and Wills and 

Administration. 

59 Ariz. R. Civ. ‘ 60. 

60 Aniz. R. Civ. P. 59(i). 

61 88 Ariz. 89, 352 P.2d 982 pedo see also Contracts and Public Utilities. 

62 City of Phoenix v. Brown, 88 Ariz. 60, 352 P.2d 754 (1960); Standard Oil Co. 
of Calif. v. Shields, 58 Ariz. 239, m4 P.2d 116 (1941). 

63 88 Ariz. 97, $53 P.2d 185 (1960 

64 Ariz, Rev. STAT. ANN. §§ 12- 332, -1128 (1956); Ani. R. Civ. P. 54(£); Com- 
pare with State v. McDonald, 88 Ariz. 1, 8352 P.2d 343 (1960), where the same rule 
was applied with respect to expert witness. See also Constitutional Law, Evidence 
and Real Property. 

65 88 Ariz. 261, 355 P. 2d 900 (1960); see also Real Property; Pima County v. 
Bilby, 87 Ariz. 366, 851 P.2d 647 (1960); see also Constitutional Law and Real 


Property. 
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that the trial judge had discretion to grant a new trial unless a clear 
preponderance shows the verdict is just. 

Pima County v. Bilby® held that failure to specify the ground for 
granting a new trial is not reversible error unless failure to do so results 
in surprise, prejudice or undue burden on the court.” 


Appeals.—Appeal was denied in Kemble v. Porter® for it did not 
come under the enumerated sections of the statute giving the right of 
appeal.” Requirements of a supersedeas bond were not satisfied by a 
criminal appeal bond and should not have been approved as such in In 
Re West's Adoption.” 

The filing of a transcript is not mandatory on appeal,”' but usually 
both bond and notice are prerequisites to appellate jurisdiction.” How- 
ever in Marquez v. Rapid Harvest Co.” the exception rule was applied 
in that no bond was required by a guardian ad litem.” 


Res Judicata—Where there was no decision on the merits and no 
rights or remedies of the parties were affected in Adams v. Bear,” dis- 
missal without prejudice prevented the action from being res judicata. 
Res judicata will attach when a declaratory judgment is given by the 
court as to subsequent liabilities and defenses on the same action.” 


Review of Evidence.—In a number of decisions the court reaffirmed 
the well-established rules that upon appeal its scope of review is limited 
by the posture of the case presented.” Also findings of fact should be 
stated in a light most favorable to sustaining the judgment of the lower 
court”® and will not be disturbed when there is substantial evidence to 
support them.” 





66 Supra note 65. 

67 Ariz. R. Civ. P. 59(m). 

- yo P.2d 155 (Ariz. 1960). 

Rev. Stat. ANN. § 12-2101 (1956); Knape v. Brown, 86 Ariz. 158, 342 
P2d 195° (1956), 
0 87 Ariz. 234, 350 P.2d 125 (1960); Arrz. R. Civ. P. 73(1). 

7 Hall v. Bowman, 857 P.2d 149 (Ariz. 1960); Ani. R. Crv. P. 75. 

72 Ariz. R. Civ. P. 73(b). 

a 858 P.2d 168 (Ariz. 1960). 

4 Aniz. R. Civ. P. 73(p). 

75 87 Ariz. 177, 349 Pod 184 (1960). 

76 Adams v. Bear, 87 Ariz. 288, 350 P.2d 751 (1960). 

77 Hall v. Bowman, 357 P.2d 149 (Ariz. 1960); State ex rel. Morrison v. McMinn, 
oir fee” 855 P.2d 900 (1960); Young v. Bishop, 88 Ariz. 140, 353 P.2d 

78 Builders Supply Co. v. Marshall, 88 Ariz. 89, 352 P.2d 982 (1960); Walkin 
peg Co. v. Covey, 88 p Pn 80, 352 P.2d 768 (1960); see also Mining Law an 

Property. 

79 Smith v. Smith, 358 P.2d 183 (Ariz. 1960); see also Domestic Relations; Shun 
v. Hospital Benefit ‘Ass'n, 857 P.2d 608 (Ariz. 1960); Mountain States Constr. Co. 
v. Riley, 356 P.2d 648 (Ariz. 1960); Cullison v. Pride O’Texas Citrus Ass’n, 88 Ariz. 
257, 355 P.2d 898 (1960); see also Torts; Fernandez v. Garza, 88 Ariz. 205, 354 P.2d 
260 (1960); Britz v. Kinsuater, 87 Ariz. "385, 851 P.2d 986 (1960); 2 Ariz. L. Rev. 
275 (1960); see also Contracts; State ex rel. Morrison v. Wall, 87 Ariz. 327, 350 
P.2d 993 (1960); see also Real Property; State ex rel. Morrison v. Thelberg, 87 Ariz. 
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Another case,” following the Arizona Constitution,®’ stated that 
where a technical error has occurred but has not interferred in applica- 
tion of substantive rules of law, which correctly measure the rights of 
the parties litigant, the supreme court will not reverse the decision. 


Irval LaFaun Mortensen 
Richard E. Skousen 





CREDITORS’ RIGHTS 


Conditional Sales—Maestro Music v. Wurlitzer’ stated that only 
the buyer and not the seller-assignor is entitled to rely on the resale 
provisions of the Uniform Conditional Sales Act.? 


Robert L. Johnson 





CRIMINAL LAW AND PROCEDURE 

Institution of Criminal Proceedings——In quashing a writ of habeas 
corpus, in McConnell v. Newman,' the court held that the order author- 
izing the filing of a new complaint need not be made simultaneously 
with the order dismissing the prosecution, but it must be done without 
undue delay.” 

The court reversed the conviction in State v. Holden,’ but held that 
the county attorney properly filed a new complaint against the defendant 
without first procuring an order from the court to do so.‘ 

The court granted a writ of habeas corpus in Dodd v. Boies* holding 
that the evidence adduced at the preliminary hearing did not justify the 
magistrate in concluding that there was probable cause for charging the 
accused with first degree murder as an aider and abettor.® 





318, 350 P.2d 988 (1960); 3 Ani. L. Rev. 111 (1961); see also Real Property; 
Consolidated Tungsten Mines v. F: aes. ag Ariz. 128, 348 P.2d 784 (1960); see also 
Evidence, Mining Law, and Real Prop 

80 In re Schade’s Estate, 87 Ariz. rie $51 P.2d 178 (1960). 

81 Ariz. Const. art. 6, § 22. 


1 88 Ariz. 222, 354 P.2d 266 (1960); see also Sales, Bills and Notes and Contracts. 
2 Ariz. Rev. Stat. ANN. § 44-323 (1956). 


1 87 Ariz. 381, 351 P.2d 657 (1960). 

2 See Ariz. R. Crm. P. 236, 238. 

3 88 Ariz. 48, 352 P.2d 705 (1960); see also Constitutional Law and Evidence. 

4 Aniz. R. Crm. P. 168, 175, 176, 177; State v. Freeman, 78 Ariz. 281, 279 P.2d 
440 (1955); State v. King, 66 Ariz. 42, 182 P.2d 915 (1947). 

; 357 P.2d 144 (Ariz. 1960). 

ee of Williams, 85 Ariz. 109, 383 P.2d 280 (1958); Aniz. Rev. Srat. 

sail 18-2012 (7) (1956); An. R. Crm. P. 33; Clank & MARSHALL, CrIMEs $ 8 
(6th ed. 1958); Perkins, Crominat Law 555 (1957). 
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In a certified question to the supreme court in State v. Treadway,’ 
the court held that the failure to file an information within 30 days 
after the defendant had been held to answer® did not preclude a show- 
ing of good cause by the county attorney for the delay in filing, and 
did not operate as a mandate requiring the court on motion of defendant 
to quash such an information.’ 


Sanity Hearings—In State v. DeVote’ where the attention of the 
trial judge was not directed until time of sentencing to an order given 
by another judge “dismissing a petition for a sanity hearing without pre- 
judice” the court held that the trial judge committed no error in then 
passing sentence since, under the rule'’ requiring an examination of a 
defendant’s mental condition prior to or during the trial, the question 
of sanity was for him in the first instance, and he was required to hold 
a sanity hearing only if there were reasonable grounds to believe that 
the defendant was insane or mentally defective.'? 

The trial court interrupted the proceedings in State v. Reid'* and 
ordered a hearing to see if the defendant was mentally competent to 
stand trial due to the peculiar behavior exhibited by him during the 
examination when he took the stand. In affirming the conviction the 
court held there had been full compliance with the rule’ requiring an 
examination of defendant's mental condition prior to or during the 
trial if there are reasonable grounds that he does not understand the 
proceedings against him and that there was no error in ordering re- 
sumption of the trial. 

In State v. Crose'’ the court affirmed the conviction of a defendant 
who had entered a plea of not guilty by reason of insanity, thereby 
holding that the defendant was not entitled to have medical experts 
appointed by the court at state expense to examine him and assist in 
his defense. 


Felony-murder Rule.—In State v. Hitchcock'* the court held that 
even though the defendant had not actually taken the property out of 
the victim’s presence the evidence supported conviction for murder in 





7 357 P.2d 157 (Ariz. 1960). 

8 See Aniz. R. Crm. P. 80, 236. 

9 The court stated that the rule requiring a county to file an information within 30 
days after a defendant is held to answer must be construed in pari materia with the 
rule providing that a prosecution shall be dismissed unless good cause to the contrary 
is shown by affidavit. Prideaux v. Frohmiller, 47 Ariz. 347, 56 P.2d 628 (19386). 

10 87 Ariz. 179, 349 P.2d 189 (1960). 

" Arr. R. Crm. P. 250 (A). 

12 State v. Reid, 87 Ariz. 123, 348 P.2d 731 (1960); State v. Croff, 85 Ariz. 148, 
333 P.2d 728 (1958). 

13 87 Ariz. 23, ogg 8 781 (1960). 

4 Ariz. R. Crm, P A). 

15 857 P.2d 136 (Adie I 1960); see also Evidence. 

16 87 Ariz. 277, 350 P.2d 681 (1960). 
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the first degree since the homicide was committed in perpetration of 
robbery.” 


Continuances.—In Everett v. State,’* the state had requested a con- 
tinuance since the victim of the assault for which the defendant was be- 
ing tried was out of town. The case was reversed on another point, 
but the court held that continuances are discretionary with the trial 
court’? and the appellate court will not review the action of the trial 
court unless it clearly appears that the discretion has been abused. The 
court also stated that the defendant had shown no prejudice as a result 
of the continuance and hence he was not deprived of right to a speedy 
trial.” 


Failure to Object.—The court affirmed defendant’s conviction in 
State v. Graninger* holding that the evidence established that the de- 
fendant was completely represented at all times of the trial and defend- 
ant did not at any time object to the presence of any of the attorneys 
acting in his behalf.” 


Instructions.—In State v. Pulliam® the court reversed the conviction, 
holding that the failure of the trial court to instruct the jury as to the 
manner in which a confession should be considered in their deliberations 
constituted such fundamental error as to require a reversal although the 
defendant did not request any instructions in that regard.™ 

In affirming the defendant’s conviction, the court held in State v. 
Evans* that the instructions when read as a whole, were comprehensive 
and fair, and that instructions must be read as a whole and not 





7 Ariz. Rev. Stat. ANN. §$ 13-452, 641 Gan: People v. Quinn, 177 Cal. App 
2d 734, 176 P.2d 404 (1947), People v. Beal, 2 Cal ‘A p. 2d 251, 39 P.2d 504 (1984). 
The California cases construe the California statute , ah which the Arizona statute 
was copied verbatim. 

at ‘4 MaRSHALL, Crimes § 10.07 (6th ed. 1958); Perkins, CrimmnaL Law 
33 (1 ; 

18 356 P.2d 394 (Ariz. 1960). 

19 Hunter v. State, 43 Ariz. 269, 30 P.2d 499 (1934); Shaffer v. Territory, 14 
Ariz. 329, 127 Pac. 746 (1912). 

20 Whether a speedy trial has been denied will vary with the facts of the case. 
State v. Hoffman, 78 Ariz. 319, 279 P.2d 898 (1955). 

21 87 Ariz. 152, 348 P.2d 921 (1960). 

22 Burgunger v. State, 55 Ariz. 411, 103 P.2d 256 (1940). 

23 87 Ariz. 216, 349 P.2d 781, 2 Ariz. L. Rev. 281 (1960). 

24 The rule in this jurisdiction is well established that it is the duty of the trial 
court to submit appropriate instructions to the jury regarding any confession that is 
admitted into evidence where the defense raises the issue of involuntariness. State v. 
Thomas, 78 Ariz. 52, 275 P.2d 408 (1954); State v. Hood, 69 Ariz. 294, 213 P.2d 
368 (1950); Ramirez v. State, 55 Ariz. 441, 103 P.2d 459 (1940); Galas v. State, 32 
Ariz. 195, 256 Pac. 1053 (1927). 

Contra, Hernandez v. State, 43 Ariz. 442, 32 P.2d 25 (1934). However, the 
decision in this case was expressly disap roved + - court. 

25 356 P.2d 1106 (Ariz. 1960); see ie Evidenc 
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piecemeal,” that if from an examination of the instructions they are 
substantially free from error, an assignment predicated upon an isolated 
paragraph which, standing alone might be misleading, will be given no 
weight.” 


The court also held in the Evans case” that where there was nothing 
from which the jury could have inferred that the court was anxious for 
a verdict, and where instructions in the instant case were given prior 
to the supreme court’s disapproval of the use of the Voeckell’? instruc- 
tions,” the giving of such instruction would not require reversal of a 
first degree murder conviction. 


In Everett v. State*’ defendant gave evidence on the material ele- 
ments of self defense. The trial court’s failure to instruct on self defense 
was held to be reversible error.” 


Verdict Contra to Weight of Evidence.—In State v. Saenz® and 
State v. Bogard™ the defendants were found guilty, but the court 
awarded a new trial based on the fact that the verdicts were contrary 
to the weight of evidence. The judgments were affirmed as the evi- 
dence did not clearly establish the defendants’ guilt beyond a reasonable 
doubt, and the trial court did not abuse its discretion in granting de- 
fendants a new trial.* 


Mistrial—tIn State v. Little* the jury list used did not comply with 
the statute,” but the court, reversing the conviction on another point, 
held that such non-compliance, in the absence of a showing of prejudice 
to the defendant, did not require a mistrial.* 


The defendant appealed on the basis of failure to grant a motion for 
mistrial for reading of complaint to jury alleging prior conviction in 





26 State v. Parsons, 70 Ariz. 399, 222 P.2d 687 (1950); Browning v. State, 53 
Ariz. 174, 87 P.2d 112 (1989). 

27 State v. Singleton, 66 Ariz. 49, 182 P.2d 920 (1947); Davis v. State, 41 Ariz. 12, 
15 P. 2d 242 (19382). 

28 State v. Evans, 356 P.2d 1106 (Ariz. 1960). 

29 State v. Voeckell, 69 Ariz. 145, 210 P.2d 972 (1949). 

30 State v. Thomas, 86 Ariz. 161, 342 P.2d 197 (1959). In that case the supreme 
court overruled a line of precedent established in Arizona to the effect that such in- 
struction would, in the proper circumstances, be upheld. 

31 356 P.2d 394 (Ariz. 1960). 

32 Richardson v. State, 34 Ariz. 139, 268 nog 615 (1928). 

33 88 Ariz. 154, 353 P.2d 1026 ee: see also Evidence. 

34 88 Ariz. 244, 854 P.2d 862 (1960). 

35 State v. Chase, 78 Ariz. 240, 278 P.2d 423 (1954); Arr. R. Crm. P. 310. 

36 87 Ariz. 295, 350 P.2d 756 (1960). 

37 Ariz. Rev. Stat. ANN. § 21-301 (1956). 

38 Midkiff v. State, 29 Ariz. 523, 243 Pac. 601 (1926). But the court stated that 
their holding herein is not to be construed as sanctioning non-compliance with the 
statute. 
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State v. Holman.” In affirming the judgment the court held that since 
the state had to establish the prior conviction at the trial, no possible 
prejudice could result from the jury being advised thereof.” 

The court held in the Pulliam case*' that the trial court did not err 
in not granting defendant’s motion for mistrial on the ground that de- 
fendant’s manacles were allegedly removed in the presence of members 
of the jury panel.” 


Motion for New Trial—In State v. Hill* the defendant based his 
appeal upon new evidence, the new evidence constituting a discrepancy 
between the shorthand reporter’s transcript which was used by the county 
attorney at the trial and the answers as recorded by a machine. In re- 
versing the conviction the court held that the failure to compare the 
recording with the reporter’s transcript prior to submission of the case to 
the jury would not preclude the defendant from predicating a motion 
for new trial on allegedly newly-discovered evidence.“ 


Sentencing—In modifying the judgment in State v. Robles* the 
court held that where either a fine or imprisonment was authorized and 
both were imposed, the payment of the fine executed that part of the 
sentence and rendered the imprisonment provision void, and the state 
could not subsequently remit the fine so as to preserve the suspended 
sentence of imprisonment.“ 

Affirming denials of requests for suspension of sentence, in State v. 
Douglas” and State v. Shackelford® the court held that suspension of 
sentence was a matter within the trial court’s discretion and refusal to 
suspend sentence and grant probation was not an abuse of discretion 
under the circumstances involved.” 


Excessive Punishment.—The defendant pleaded guilty to first de- 
gree burglary and grand theft in State v. Hutton. The court held that 





39 356 P.2d 27 (Ariz. 1960); see also Evidence. 

40 See Ariz. R. Crm. P. 134. 

41 State v. Pulliam, 87 Ariz. 216, 349 P.2d 781 (1960). 

42 McDonald v. United States, 89 F.2d 128 (8th Cir. 1937); see also Cwach v. 
United States, 212 F.2d 520 (8th Cir. 1954). 

43 88 Ariz. 33, 352 P.2d 699 (1960); see also Civil Procedure and Courts. 

44 See Ariz. R. Crim. P. 310. However, there was a dissent in the case which felt 
the case was res judicata on the new evidence. 

Granting a new trial for newly discovered evidence is largely discretionary.. Grijalva 
yf Siey” 32 Ariz. 470, 260 P. 188 (1927); Tolley v. State, 18 Ariz. 309, 159 Pac. 59 

1916). 

45 87 Ariz. 359, 351 P.2d 642 (1960). 

4 Ariz. Rev. Stat. ANN. § 18-351 (1956); State v. Bigelow, 76 Ariz. 13, 258 
P.2d 409 (1953); Smith v. State, 37 Ariz. 262, 293 Pac. 28 (1930). 

47 87 Ariz. 182, 349 P.2d 622 (1960); see also Constitutional Law. 

48 87 Ariz. 189, 349 P.2d 626 (1960); see also Constitutional Law. 

49 Aniz. Rev. Stat. ANN. § 13-1657 (1956); The suspension of sentence is not 
a matter of right under any circumstances but is purely a matter of discretion in the 
trial court. Varela v. Merrill, 51 Ariz. 64, 74 P.2d 569 (1937). 

50 87 Ariz. 176, 349 P.2d 187 (1960). 
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the defendant could legally be sentenced for both crimes,*' but modified 
the sentence™ holding that even though the defendant had a prior crim- 
inal record, sentence of 23 to 25 years was excessive, and the interests 
of justice require that the maximum sentences imposed for burglary 
and theft run concurrently rather than consecutively. 

The court held in State v. Reid® that a sentence of 7 to 8 years on 


two counts of bogus checks to run concurrently was not excessive for a 
three time loser. 


Double Jeopardy.—In a certified question to the supreme court in 
State v. Thomas*™ the court held that where a defendant has been con- 
victed of the crime of manslaughter under an information charging him 
with murder and said conviction has been reversed on appeal and a new 
trial ordered, the defendant can be charged with murder in a second trial 
under the same information. 


Review.—The defendant in State v. Vallejos* was wholly unable to 
pay the cost of transcripts.” The court overruled Riley v. State® and 
held that a convicted defendant who applies for a transcript is not re- 
quired to show, in addition to his own indigence, the inability of his 
friends and relatives to pay the costs. 

In State v. Kingman Justice Court® a writ of certiorari was quashed 
since review of the evidence upon which a justice of the peace found 
no probable cause to hold defendants to answer a felony charge was 
not within the scope of that writ.” 


The court affirmed defendant’s conviction in State v. Vallejos*' hold- 





51 The two alleged crimes must have identical components in order to prevent 
double punishment. State v. Westbrook, 79 Ariz. 116, 285 P.2d 161 (1954). 

One who commits burglary and larceny in one transaction is guilty of two crimes. 
People v. Goodman, 159 Cal. App. 2d 54, 323 P.2d 586 (1958); People v. Guarino, 
132 Cal. App. 2d 554, 282 P.2d 538 (1955). 

( ) nosey exercised a power given to it under Ariz. Rev. Stat. ANN. § 13-1717 
B 9 

53 87 Ariz. 128, 8348 P.2d 731 (1960). 

54 356 P.2d 20 (Ariz. 1960); see also Constitutional Law. 

55 See Aniz. R. Crm. P. 314. 

The states are about evenly split on this point. See Green v. United States, 355 
U.S. 184 (1957), footnote 4 of er opinion. 

56 87 Ariz. 119, 348 P.2d 554 . L. Rev. 108 (1961); see also Constitu- 
tional Law and Evidence. 

57 Ariz. R. Cam. P. 361 (B) provides that where a defendant is unabel to pay the 
cost of the transcript of the trial proceeding it shall be furnished him at the expense 
of the county as provided by Ariz. Rev. Stat. ANN. § 18-1714 (1956). 

58 49 Ariz. 123, 65 P.2d 32 (1937). That case denied the benefits of Ariz. REv. 
Srat. ANN. § 18-1714 (1956) to those whose friends or relatives, though not legally 
responsible, were able to pay for the appeal. 

856 P.2d 694 ( Ariz. 1960). 

60 Ariz. Rev. Stat. ANN. § 12-2001 (1956); Anrz. R. Crm. P. 16-37, 32 (B). 

Accord, Welker v. Stevens, 82 Ariz. 233, 811 P.2d 832 (1957); Hazard v. Superior 
Court, 82 Ariz. 211, 310 P.2d 830 (1987). 

‘i 61 358 Pd 178 (Ariz. 1960); see also Courts and Civil Procedure and 
vidence. 
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ing that possession of marijuana was unrelated in any way to the sale, 
and therefore, conviction and sentence for both sale and possession was 
justified. The sale to two agents was also held to constitute two sep- 
arate transactions even though only seconds elapsed between the two 
sales and therefore conviction and sentence as to each sale was justified. 


C. Webb Crockett 





DOMESTIC RELATIONS 


Divorce. — In Lawson v. Lawson' the court relied upon an Ari- 
zona statute,? holding that testimony must be corroborated before a 
court can grant a divorce thereon. 


Modification of Agreement. — The court, in Simpson v. Superior 
Court,? held that by statute,‘ the lower court had the right to modify 
any decree in a divorce proceeding, although the parties might still 
have a cause of action for their separate contractual obligations. 


Alimony. — In Smith v. Smith’ the court held that it would not 
reverse the decree unless palpably erroneous and excessive, as the 
trial court was in the best position to determine the reasonableness of 
alimony.® 

Custody. — In Ward v. Ward’ the court held that conditions had 
changed sufficiently to warrant a modification of the decree. Upon 


motion for rehearing,’ the court modified, ordering the lower court to 
determine the fitness of the father to have the child.” 


In Galraith v. Galbraith" the court held that the mere showing 
that the mother had recovered from mental illness, without a show- 
ing that it would be for the betterment of the children’s welfare to 





, 336 P.2d 701 (Ariz. 1960). 
2 Aniz. Rev. Stat. ANN. § 25-317 (1956). See also Evidence. 

387 Ariz. 350, 351 P.2d 179 (1960 

4 Ariz. Rev. STAT. ANN. $8 25-3815, “319 (1956). 

5858 P.2d 188 (Ariz. 1960); Oliver v. Oliver 258 S.W.2d 708 (Ky. 1958). 

6 Tennery v. Tennery, 35 Ariz. 69, 274 P. 638 (1929); An. Rev. Stat. ANN. § 
25-319 (1956). See also Courts and Civil Procedure. 

7358 P.2d 895 (Ariz. 1960). 

8 Aniz. Rev. Stat. ANN. § 25-821 (1956). 

9356 P.2d 30 (Ariz. 1960). 

10 Stewart v. Stewart, 41 Cal. 2d 447, 260 P.2d 44 (1953). 

1 356 P.2d 1023 (Ariz. 1960). 
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give the mother custody does not show a sufficient change in circum- 
stances to warrant a modification of the original decree." 


The court, in In Re West’s Adoption,"* held that an extraordinary 
writ of prohibition would lie only where an inferior tribunal was act- 
ing without or in excess of its jurisdiction and that petitioner must allege 
and prove that the court was without jurisdiction. 


Remarriage. — The court, in Davis v. Industrial Comm'n,” relying 
upon another analogous case,"* held that petitioner's marriage, taking 
place in Arizona within one year after an Arizona divorce, was valid 
though voidable since the statute provided no penalty;'* the court had 
no power to invade the legislative field to supply the penalty. 


James E. Rogers 


EVIDENCE 


Expert and Opinion Evidence. — In State v. McDonald' and State 
ex rel. Morrison v. Jay Six Cattle Co.? the supreme court again held 
that the admission of expert and opinion evidence is a matter of the 
trial court’s discretion. Also, trial courts found it necessary in State 
v. McDonald* and City of Phoenix v. Brown‘ to allow laymen to qual- 
ify as expert witnesses; this too was held a matter of the trial court’s 
discretion, so long as the individuals testifying had some knowledge 
of the subject superior to that possessed by men generally. 


In Murray v. Industrial Comm'n’ the court considered a conflict 
between expert medical testimony and necessary legal conclusions as 
to causation and proximate cause. The court said that where the med- 
ical facts constituting the basis of the medical opinion are clearly shown, 





12 Antz. Rev. Stat. ANN. $ 25-321 (1956). 

13 87 Ariz. 234, 350 P.2d 125 (1960). See also Courts and Civil Procedure. 

1488 Ariz. 117, 353 P.2d 627 (1960). Comment 3 Ariz. L. Rev. 88 (1961). 

15 Hack v. Industrial Comm’n, 74 Ariz. 305, 248 P.2d 863 (1952), Horton v. Hor- 
ton, 22 Ariz. 490, 198 Pac. 1105 (1921). 

16 Ariz. Rev. Stat. ANN. § 25-320 (1956). See also Constitutional Law. 


188 Ariz. 1, 352 P.2d 343 (1960); UpaLL, Anrzona Law or Evwence § 23 (1960); 
see also Real Property, Courts and Civil Procedure and Constitutional Law. 

2 88 Ariz. 97, 353 P.2d 185 (1960); UDALL, op. cit. supra note 1, at § 28; see also 
Real Property and Courts and Civil Procedure. 

388 Ariz. 1, 352 P.2d 348 (1960); UDALL, op. cit. supra note 1, at § 23. 

488 Ariz. 60, 352 P.2d 754 (1960); UDALL, op. cit. supra note 1, at $ 23; see also 
Municipal Corporations, Courts and Civil Procedure and Torts. 

5 87 Ariz. 190, 349 P.2d 627 (1960); UDALL, op. cit. supra note 1, at § 26; see also 
Workmen’s Compensation. 
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and the medical opinion as to causation conflicts with the inescapable 
legal conclusion on proximate cause, the former must give way to the 
latter. 


Business Records. — An accident report, in Layne v. Hartung,‘ 
and a written statement that machinery had been delivered to certain 
premises, in Consolidated Tungsten Mines v. Frazier,’ were held not 
to be business records within the meaning of the Arizona statute.® 

Right of Cross-examination. — In State v. Jay Six Cattle Co.’ the 
trial court refused to allow cross-examination of the witness concern- 
ing an appraisal he had previously made of the premises in question 
for federal income tax purposes. The lower court erred in not per- 
mitting this cross-examination for purposes of impeaching the witness, 
but it was not reversible error. 

The court also decided in Forman v. Creighton School Dist.’® that 
a teacher, appearing with counsel before a school’s board of trustees 
which is considering the teacher’s dismissal after she had gained ten- 
ure,"' has the right of cross-examination of those witnesses who testify 
against her at such meeting. 

Corroboration. — Although the statutory rule requiring corrobo- 
ration of a party’s testimony in a divorce case’? has been given a very 
lax treatment, under Lawson v. Lawson," there still must be some min- 
imum amount of corroboratiton. 


Impeachment of Witnesses. — In State v. Saenz,"4 where a police 
officer had made notes to record defendant’s statements, the defend- 
ant was entitled to see the notes for purposes of impeaching the credi- 
bility of the officer’s testimony although the officer did not refer to the 
notes while testifying. 

In regard to depositions, Bolmfalk v. Vaughan" stated that the 
admission of defendant’s deposition was proper for purposes of im- 
peaching the defendant, since the defense was afforded an opportunity 





6 87 Ariz. 88, 848 P.2d 291 (1960); UpaALL, op. cit. supra note 1, at § 155; see also 
Torts and Courts and Civil Procedure. 

7 87 Ariz. 128, 348 P.2d 734 (1960); UpaALL, op. cit. supra note 1, at § 155; see 
also Courts and Civil Procedure and Real Property. 

8 Anz. Rev. Stat. ANN. § 12-2262 (1956). 

988 Ariz. 97, 353 P.2d 185 (1960); Upa.t, op. cit. supra note 1, at § 23. 

10 87 Ariz. 329, 851 P.2d 165 (1960); UDALL, Arizona LAw oF EvmENcE § 45 
(1960); 2 Arrz. Law Rev. 290 (1960); see also "Administrative Law and Procedure, 
and Constitutional Law 

1 Ariz. Rev. STAT. ANN. 88 15-251, -260 (1956). 

12 Ariz. Rev. Stat. ANN. § 25-317 7 ( 1956). 

13 856 P.2d 701 (Ariz. 1960); Hemphill v. Hemphill, 84 Ariz. 95, 324 P.2d 225 
( lly Lundy v. Lundy, 28 Ariz. 213, 202 Pac. 809 (1922); see also Domestic 

e 

14 88 Ariz. 154, 353 P.2d 1026 (1960); UpaL1, op. cit. supra note 1, § 63; see also 
Criminal Law and Procedure. 

15 857 P.2d 617 (Ariz. 1960); UDALL, op. cit. supra note 1, at § 63; see also Part- 
nership, Contracts and Courts and Civil Procedure. 
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to object to material contained in the deposition, and it failed to object. 
However, according to Buzard v. Griffin,’* a witness who appears and 
testifies generally at a trial on the merits may not be discredited by 
showing that in a previously taken deposition he refused to testify on 
the grounds that his testimony might tend to incriminate him. Al- 
though evidence of precautions taken after an accident generally can- 
not be admitted to prove negligence, it may be admitted to impeach 
the testimony of a witness as was done in Slow Development Co. v. 
Coulter.” 


Confessions. — As was stated in State v. Holden,"* in considering 
whether the prosecution has sustained its burden of making a prima 
facie case of a free and voluntary confession before introducing a con- 
fession in evidence, the court should consider such circumstances as 
events occurring immediately prior to and at the time of the confession. 


Relevancy. — In a suit to determine the value of real property, 
the court was correct in admitting a contract showing the sale price 
of the business and personal property located on the premises. Since 
the contract was accompanied by testimony establishing the value of 
the personalty sold under the contract, the court said, in State v. Mc- 
Donald” that by simple subtraction the jury could arrive at the price 
paid for the real property and therefore the contract was not prejudicial. 


However, the same case stated it was improper to admit evidence 
of amounts paid in other condemnation actions for similar land, evi- 
dence of amounts of unaccepted offers for the land condemned, or 
evidence of proposed exchanges of the condemned land with other 
land.” 

In Slow Development Co. v. Coulter’ it was proper to admit evi- 
dence of similar accidents at the same place as tending to prove the 
existence of a defective condition, knowledge or notice of the condi- 
tion, or negligence in permitting that condition to continue. 

Entrapment was the defense in State v. Vallejos* and evidence 
of other crimes was properly admitted to show that the defendant’s 
criminal intent was the procuring cause in the commission of the crime. 
Another criminal case, State v. Holman,” stated that when a defendant 





16 858 P.2d 155 (Ariz. 1960); see also Torts and Courts and Civil Procedure. 

7 88 Ariz. 122, 353 P.2d 890 pro} UDALL, op. cit. supra note 1, at § 96. 

18 88 Ariz. 43, 352 P.2d 705 (1960); UpaALL, op. cit. supra note 1, at $ 100; see 
also Criminal Law and Procedure and Constitutional Law. 

1988 Ariz. 1, 852 P.2d 348 (1960); but see State ex rel. La Prade v. Carrow, 57 
Ariz. 429, 114 P.2d 891 (1941). 

20 State v. McDonald, supra note 19. 

21 88 Ariz. 122, 353 P.2d 890 (1960); McCormick, Evmence § 67 (1954); Upat, 
op. cit. supra note 1, at § 116; 2 WicMorE, EvmeENce §§ 252, 458 (3d ed. 1935). 

22 358 P.2d 178 (Ariz. 1960); Upaxt, op. cit. supra note 1, at § 115; 3 Ariz. Law 
Rev. 108 (1961). 

23 356 P.2d 27 (Ariz. 1960); UDALL, op. cit. supra note 1, at 8§ 115, 45; see also 
Criminal Law and Procedure. 
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with prior convictions is charged with the commission of a crime, 
upon his taking the stand in his own behalf, he may be cross-examined 
concerning the prior convictions. 


Testimony that a witness did not see or hear an event is not suf- 
ficient in and of itself to prove that the event did not occur. In re 
Estate of Schade™ properly held that it must first be established that 
the witness was in such a situation that he would have heard or seen 
the event if it happened. In the matter of drawing inferences from 
a witness's refusal to answer questions, Buzard v. Griffin states that 
in order to draw an inference from an inference, the prior inference 
must be established to the exclusion of any other reasonable theory 
than a mere probability. 


Robert L. Johnson 


INSURANCE 


Sufficiency of Notice of Cancellation. — In Hagin v. Fireman’s 
Fund Ins. Co.' our court held that a letter mailed to and received at 
the address shown and provided for within a policy, stating that a 
premium was due on a designated date and that the policy would be 
cancelled unless the premium was timely paid, is sufficient notice that 
strict compliance of a contract will be expected even though the let- 
ter was addressed to the wife and the insurance agent had heard a 
rumor that the couple was separated. 


Premium Adjustment. — In Hagin? our court also held that a 
policy provision for premium adjustment, after cancellation, cannot ef- 
fect the sufficiency of notice of cancellation, which is given to the 
insured, because it relates to a matter subsequent to effective can- 
cellation. 


Ralph Bushnell 





2487 Ariz. 341, 351 P.2d 173 (1960); see, Cope v. Southern Pac. Co., 66 Ariz. 
197, 185 P.2d 772 (1947); UDALL, op. cit. supra note 1, at § 112; see also Courts and 
Civil Procedure and Wills and Administration. 

25 358 P.2d 155 (Ariz. 1960); UDALL, op. cit. supra note 1, at § 111; see also Torts 
and Courts and Civil Procedure. 


188 Ariz. 158, 353 P.2d 1029 (1960); see generally 39 Am. Jur. Notice and 
Notices 8§ 12, 16 (1942). 

2 Hagin v. Fireman’s Fund Inc. Co., 88 Ariz. 158, 353 P.2d 1029 (1960); see also 
Medford v. Pacific Nat'l Fire Ins. Co., 189 Ore. 617, 219 P.2d 142 (1950); Annot., 
16 A.L.R.2d 1182 (1951); VaANce, INsuRANCE § 891 (8d ed. 1951). 
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MINING LAW 


Assessment Work. — In Consolidated Tungsten Mines v. Frazier' 
an original locator of a mining claim failed to do the required assess- 
ment work? for the year in question, and the court held that doing 
the assessment work in the three months that followed the expiration 
date could not revive any legal rights in and to such claim if a sub- 
sequent locator makes a prior valid relocation.’ 


Subsequent Locator. — In Bagg v. New Jersey Loan Co.‘ the Ari- 
zona Supreme Court held that any subsequent locator entering upon 
the actual possession of another’s unpatented claim, for the purpose 
of initiating a claim, must act in good faith and an attempt to obtain 
monies through the devise of a conflicting mining claim is sufficient 
evidence of bad faith as to make such attempted location void ab 
initio. 

Unpatented Mining Claims. — In both Bagg v. New Jersey Loan 
Co! and Walkeng Mining Co. v. Covey*® our court, in dealing with 
disputes over subsequent locations of mining claims, restated that un- 
patented mining claims are only a possessory right governed by the 
law of possession.” The claimant must show, as between the parties 
involved, a superior right to possession in himself, and prior location 


and possession carry with them prior and better rights, unless for- 
feited or abandoned.® 


Withdrawal of Land. — Walkeng Mining Co. v. Covey’ involved 
public domain that had been withdrawn from entry or location by order 
of the Secretary of Interior. Plaintiff attempted to relocate defend- 





187 Ariz. 128, a P.2d 734 (1960); see also Courts and Civil Procedure, Evi- 
dence and Real Property. 

217 Stat. 91 (1872), 80 U.S.C. $ 23 (1940). 
—“— Frazier v. Consolidated Tungsten Mines, 80 Ariz. 261, 296 P.2d 447 

1956 

488 Ariz. 182, 354 P.2d 40 (1960); see also Harvey v. Havener, 135 Mont. 437, 
340 P.2d 1084 (1959); Brown v. Murphy, 36 Cal. App. 2d 171, 97 P.2d 281 (1989); 
Hess v. Moodey, 35 Cal. App. 2d 401, 95 P.2d 699 (1939). 

588 Ariz. 182, 354 P.2d 40 (1960). 

6 88 Ariz. 80, 352 P.2d 768 (1960); see also Courts and Civil Procedure and Real 
Property. 

71 AMERICAN Mininc Law 88 382, 383, 384 (4th ed. 1931); see also Rudle v. 
Republic Cement Corp., 86 Ariz. 96, 341 P.2d 226 (1960). 

Accord, Bradley v. Fackler, 13 Wash. 2d 614, 126 P.2d 190 (1942). 
988 Ariz. 80, 352 P.2d 768 (1960). 
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ant’s unpatented mining claim subsequent to the withdrawal order. 
Our court held that the withdrawal order segregated the validity sub- 
sisting unpatented mining claims reserving exclusive right of possession 
for mining purposes in the locator but prevented relocation of these 
claims by anyone." 


Ralph Bushnell 


MUNICIPAL CORPORATIONS 


Tort Action Against Municipality. — In City of Phoenix v. Brown! 
the court held that notice to the city of faulty streets may be implied 
from the length of time in which the street was in unsafe condition 
and from the lack of the city’s agents or officers to exercise due dili- 
gence to discover the condition.” 


Tax Sale by Municipality. — Plaintiffs action, in Nicholas v. 
Fowler,’ to quiet title failed, the court holding that statutes are strictly 
construed in tax sales, and failure to abide by them renders the sale 
and deed absolutely void.‘ 


Control of Board of Regents by Municipality. — In Bd. of Regents 
v. City of Tempe* the court held that the Board of Regents, being an 
agency of the state, could not be controlled by a city, as the state 
had not delegated the power to the city for university construction, 
but had placed it completely within the power of the Board of Regents.‘ 


Power of City to Incorporate. — Plaintiffs’ petition, in Burton v. 
City of Tucson,’ and in the companion case of Burton v. Kautenburger,® 





1058 C.J.S. Mines and Minerals § 59 (1949); 73 C.J.S. Public Lands § 38 (1951); 
see also West v. Lyders, 36 F.2d 108 (D.C. Cir. 1929). 
By way of dictum, the court stated that the assessment work is not necessary to 
omg ossession as against the United States, but only as against subsequent loca- 
tors. eng Mining Co. v. Covey, 88 Ariz. 80, 852 P.2d 768 (1960) (dictum). 


188 Ar 88 Ariz. 60, 352 P.2d 754 (1960). 

2 Prossor, Torts 129 (2nd ed. 1955). See also Courts and Civil Procedure, Evi- 
dence and Torts. 

3357 P.2d 331 (Ariz. 1960). 

4 Ariz. Rev. Stat. ANN. § 11-743 (1956). 

5356 P.2d 399 (Ariz. 1960). 

6 Antz. Const. art. 11 88 1, 2, 5; Ariz. Rev. Stat. Ann. 8§ 9-101, -276, 15-721, 
-723, -724 (1956). 

7356 P.2d 413 (Ariz. 1960); Tucson, Antz., CHARTER ch. 9, § 8. See also Con- 
stitutional Law. 

8 856 P.2d 412 (Ariz. 1960); Antz. Rev. Stat. ANN. §§ 9-471, -812 (1956). See 
also Constitutional Law. 
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failed to stop the City of Tucson from incorporating outlying areas, the 
court holding that the Board of Supervisors’ refusal of plaintiffs’ pro- 
posed incorporation was final and that thereafter the City of Tucson 
was free to go ahead with its incorporating plans. 


James E. Rogers 


PARTNERSHIP 


Creation and Dissolution. — Fernandez v. Garza' held that where 
the plaintiff and deceased agreed to work together for their joint 
benefit, and to divide all the profits made therefrom, the essential 
elements of a partnership existed.?, The court further stated that part- 
nership assets in the hands of an administratrix are trust funds and 
are not part of the assets of the estate. They are held in trust for the 
surviving partner. 


A partnership asset consisting of a liquor license cannot be par- 
titioned. The court held in Myerson v. Myerson‘ that, since the license 
cannot be equitably partitioned, it was required to be sold upon dis- 
solution and the amount received partitioned.* 


If a partnership rests upon an unambiguous written instrument and 
expresses in good faith the full understanding and obligations of the 
parties, the question of whether a partnership exists, held the court in 
Bohmfalk v. Vaughan,’ is one of law for the courts. 


Suit by a Partner. — In the Bohmfalk case,’ the court further held 
that a partner cannot sue his co-partner for damages in conversion with 
respect to the firm property. Only an action for an accounting will lie.® 


Norman Rosenblum 





188 Ariz. 214, 354 P.2d 260 (1960); see also Courts and Civil Procedure and 
Wills and Administration. 

2 Ariz. Rev. Stat. ANN. § 29-207 (1956); UNrrorM ParTNERSHIP AcT § 7. 

3In re Baxter’s Estate, 22 Ariz. 91, 194 Pac. 333 (1921). 

4357 P.2d 133 (Ariz. 1960); see also Private Corporations and Trusts. 

5 Ariz. Rev. Stat. ANN. § 12-1222 (1956). 

6 357 P.2d 617 (Ariz. 1960); see also Courts and Civil Procedure, Evidence, and 
Contracts. 

Ibid. 
8 Jacob v. Cherry, 65 Ariz. 307, 180 P.2d 217 (1947). 
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PRIVATE CORPORATIONS 


Change of Corporation Name. — In Senner v. Bank of Douglas,' 
a case in which the Bank of Douglas was trying to change its name to 
the “Arizona Bank,” the Supreme Court of Arizona held as a matter 
of law that the names “Arizona Bank” and “Southern Arizona Bank 
and Trust Co.” were not deceptively similar.2 The case was remanded 
to the lower court to decide the similarity of the proposed name to 
that of other banks not before considered. 


Corporate Ownership of Liquor Licenses. — In Myerson v. Myer- 
son® the court held that, under the Arizona statute,‘ a corporation was 
not capable of owning a liquor license; since a corporation was not 
capable, a person could not hold it in trust for the company,° an act 
which would defeat the purpose of the statute. 


James E. Rogers 


PUBLIC UTILITIES 


Debt. — In Builder's Supply Corp. v. Marshall,’ the court held 
that a carrier was entitled to collect fees due under an approved con- 
tract on file with the Corporation Commission where the shipper had 
begun to use a different basis of payment calling for lower rates. The 
carrier had not waived any rights under the contract by accepting pay- 
ments under protest.? 


Service. — Where the Corporation Commission denied the railroad’s 
petition to discontinue the service of an agent in Arizona Corp. Comm’n 
v. Southern Pac. Co.,3 the court stated that the duty to maintain an 





188 Ariz. 194, 854 P.2d 48 (1960); Aniz. Const. art. 5, § 5; Ariz. Rev. Star. 
Ann. §§ 10-122, 12-901 (1956); Collins v. Krucker, 56 Ariz. 6, 104 P.2d 176 (1940). 
See also Administrative Law and Procedure. 

2 Aniz. Rev. Stat. ANN. §$ 10-122 (1956). 

3357 P.2d 133 (Ariz. 1960). 

7a . Stat. ANN. § 4-202 (1956); Clark v. Tinnin, 81 Ariz. 259, 304 P.2d 
947 (1956). 

51A Bocert, TRUSTS AND TRUSTEES, § 211. See also Partnership and Trusts. 


188 Ariz. 89, 852 P.2d 982 (1960); see also Courts and Civil Procedure and 
Contracts. 

2 See Builder’s Supply Corp. v. Shipley, 86 Ariz. 153, 341 P.2d 940 (1959). 

387 Ariz. 310, 850 P.2d 765 (1960); see also Administrative Law and Procedure. 
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agent is incidental to the railroad’s primary and absolute duty to fur- 
nish transportation services, and that it is unreasonable to require main- 
tenance of an agency station where the cost of services is out of pro- 
portion to the revenue derived from the portion of the public benefitted 
thereby.‘ 


Norman Rosenblum 


REAL PROPERTY 


Eminent Domain. — State ex rel. Morrison v. Thelberg' repre- 
sented a material change in Arizona law’ in allowing compensation 
for impairment of highway access separate from the award for the 
actual taking of property by condemnation. The court recognized 
impairment of an easement of ingress and egress to be a taking of a 
property right,‘ and in State ex rel. Morrison v. Wall’ held the measure 
of damages to be the difference between market value of abutting 
property immediately before and immediately after the impairment.‘ 


A further application of the Thelberg doctrine was made in Pima 
County v. Bilby’ where impairment resulted from the mere change of 
grade of an existing road. The taking was found to be compensable. 





css m_ Cent. R.R. v. Illinois Commerce Comm’n, 399 Ill. 67, 77 N.E.2d 180 


187 Ariz. 318, 350 P.2d 988 (1960), opinion superceding State ex rel. Morrison 

v. Thelberg, 86 Ariz. 263, 344 P.2d 1015 *C1959); 8 Anz. L. Rev. 111 (1961); see 
dis Courts and Civil Procedure. 

For a discussion of the original opinion, see Summary, 2 Ariz. L. Rev. 122 


1960). 

2 Specifically overruling In re Forsstrom, 44 Ariz. 472, 38 P.2d 878 (1934), and 
Grande v. Casson, 50 Ariz. 397, 72 P.2d 676 (1987), which laid down the principle 
that when a right of way for a highway is once taken, the owners are presumed to 
have been compensated for any future impairments of access resulting from chang- 
ing conditions of the right of way. This principle was not followed in State ex rel. 
Sullivan v. Carrow, 57 Ariz. 484, 114 P.2d 896 (1941), where a change in grade 
was made at the time of taking the right of way; and the court would have allowed 
compensation if the extent of the injury had been shown. 

3 The court adopted the rule as laid down in Starr v. Linzell, 129 N.E.2d 659 
{hic igey. For textual treatment of this question, see JAHR, EMINENT DoMAIN 

4 Ariz. Const. art. II, § 17 requires compensation for either taking or damaging 
of 2 property right. 

5 87 Ariz. aeiz 827° 850 P.2d 993 (1960); see also Courts and Civil Procedure. 

6 The value of the access itself is not used as a measure of damage. State ex rel. 
Morrison v. Thelberg, 87 Ariz. 318, 350 P.2d 988 (1960). 

7 87 Ariz. 366, 351 P.2d 647 (1960); see also Constitutional Law and Courts and 
Civil Procedure. 
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Valuation of property and property rights taken by condemnation 
was the subject of decision in State ex rel. Morrison v. Jay Six Cattle Co.® 
and State ex rel. Morrison v. McMinn.? The Jay Six case involved 
severance of part of a large parcel,’® and the court permitted consid- 
eration of a ‘front footage’ valuation of part of the land with an acre- 
age valuation of the remainder. Damages were allowed to be based 
on the highest and most profitable use for which the property was 
adapted or likely to be in demand in the reasonably foreseeable future; 
however, the court held in the McMinn case that the land taken must 
be valued under restrictions of existing zoning with consideration given 
to the impact on market value of the likelihood of a zoning change. 


State v. McDonald" concerned the admissibility of certain evi- 
dence of market value, including options to purchase and amounts paid 
in other condemnation actions. 


The constitutionality’? of a condemnation statute’? was success- 
fully challenged in State ex rel. Willey v. Griggs, in which the court 
held invalid a provision establishing a fixed date for maximum land 
valuation and allowing the State Highway Commission a two year 
period following that date either to condemn as planned or abandon 
the condemnation proceedings. 


Interpretation of Documents. — The mere reference to restrictive 
covenants of record, in a “subject to the following encumbrances” clause 
of a deed,"* will not make such restrictions effective as to the deeded 
property according to Smith v. Second Church of Christ Scientist." 


The rule, that a deed description which is clear, unambiguous, and 
relates to the land without inconsistency will be controlling in the ab- 
sence of anterior agreement, was followed in McNeil v. Attaway." 


The court noted in Young v. Bishop’? that an escrow agreement 
supplemental to a contract for sale of real property cannot be bind- 





. 888 Ariz. 97, 353 P.2d 185 (1960); see also Courts and Civil Procedure and 
vidence. 

9 88 Ariz. 261, 355 P.2d 900 (1960); see also Courts and Civil Procedure. 

10 See Aniz. Rev. Stat. ANN. § 12-1122 (1956). 

88 Ariz. 1, 352 P.2d 848 (1960); see also Constitutional Law, Courts and Civil 
Procedure and Evidence. 

12 Violations charged were of Artz. Const. art. II, 88 4, 17. 

13 Ariz. Rev. Stat. ANN. § 18-155(D) (1956). 

14358 P.2d 174 (Ariz. 1960); see also Constitutional Law. 

15 The Arizona court had not previously passed on such references in the “subject 
to” clause, and based its holding on Van Duyn v. H. S. Chase & Co., 149 Iowa 222, 
128 N.W. 300 (1910). 

16 87 Ariz. 400, 351 P.2d 1104 (1960). 

711 C.J.S. Boundaries § 74 (1938). 

18 87 Ariz. 108, 348 P.2d 301 (1959); see also Attorney and Client and Contracts. 
. 9 be Ariz. 140, 353 P.2d 1017 (1960); see also Contracts and Courts and Civil 

rocedure. 
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ing without completion of the contract, but held that the contract 
itself may be binding even though full agreement on the escrow ar- 
rangements was never reached.” 


Lateral Support. — In refusing reimbursement to an excavator for 
underpinning structures on adjoining land, the court, in James Steward 
Co. v. Garden Plaza Bldg. Corp.,?' held the excavator to be a mere 
volunteer not acting under a duty to the adjoining land owner” even 
in light of the applicable statutory provision.” 


Adverse Possession. — The court held in Fritts v. Ericson™ that 
the defendant, seeking to prove title superior to that of plaintiff's estab- 
lished deed, must bear the burden of establishing each element of his 
claim of adverse possession,?> with no equities favoring the establish- 
ment of his claim.” 


Forceable Entry and Detainer. — According to the court in Wal- 
keng Mining Co. v. Covey,” disputed possession of unpatented min- 
ing claims* may properly be settled in an action for forcible entry 
and detainer.” 


Quiet Title Action. — In its consideration of a second case con- 
cerning mining claims, Consolidated Tungsten Mines Inc. v. Frazier,” 
the court commented that a promissory note given for a quit claim deed 
constituted valid consideration even when the grantor attempted to 
repudiate before the note was paid. 


Robert W. Eppstein 





20 Citing Johnson v. Wallden, 348 Ill. 201, 173 N.E. 790 (1930); McLain v. Healy, 
98 Wash. 489, 168 Pac. 1 (1917). 

21 88 Ariz. 286, 356 P.2d 31 (1960). 

22 The court adopted the majority common-law rule, following Cornet Stores v. 

Security Trust and Savings Bank, 120 Cal. _ 2d 852, 262 P. od 77 (1953); Braun 
v. Hamack, 206 Minn. 572, 289 N.W. 553 (1940). 

23 Tucson, Ariz., Unir. Bupc. Cope ch. 28 § 2801 (1952). The court further 
held that this ordinance codified the common-law doctrine while adding a re- 
quirement that yy te ive adequate notice to adjoining building owner, and that 
excavator share the burden of wlio when he goes below a twelve foot depth. 

24 87 Ariz. 227, 349 P.2d 1107 (1960); see also Courts and Civil Procedure. 

25 Ariz. Rev. Stat. ANN. $$ 12-521(A) -526 (1956). 

26 Lewis v. Ferrah, 65 Ariz. 320, 180 P.2d 578 (1947). 

2788 Ariz. 80, 352 P.2d 768 (1960); see also Courts and Civil Procedure and 
Mining Law. 

28 The fee title of an unpatented mining claim remains in the federal government 
vind ae of the claim. See CosticAN, AMERICAN MINING Law ch. 20, § 108 

29 Aniz. Rev. STAT. sows. 8$8 12-1171, -1172. See also 1 AMERICAN MiniING Law 
8§ 332, 383, 884 (4th Ed.). 

30 87 Ariz 128, 348 P.2d 734 (1960); see also Courts and Civil Procedure, Evi- 
dence ave Mining Law. 
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SALES 


Conditional Sales Contract. — In Ray v. First Nat'l Bank of Ari- 
zona' the court held that the buyer’s signing of a conditional sales 
contract with knowledge that the machine was not working satisfac- 
torily was not a waiver of the implied warranty of fitness where the 
seller expressly warranted that the machine would be made to work.? 


Maestro Music, Inc. v. Rudolph Wurlitzer Co.* held that the buyer 
under a conditional sales contract can waive the resale provisions of 
the Uniform Conditional Sales Act‘ by an agreement based on new 
consideration and made after the buyer's default.* 


Susan T. Payne 


TAXATION 


Construction of Statutes. — Two cases involving “trading stamps” 
required judicial interpretation of the Transaction Privilege Tax stat- 
utes.' In State Tax Comm'n v. Consumers Market Inc.? the tax had 
been assessed on the value of merchandise given in redemption of 
the trading stamps, but the court found such a transaction was not a 
“sale” for a “consideration” as defined by the statute.’ 


Relying partly on the Consumers decision, the drug company in 
State Tax Comm'n v. Ryan-Evans Drug* contended that the cost of 
stamp redemption merchandise should be deducted from taxable gross 





1356 P.2d 691 (Ariz. 1960). 

2 Ariz. Rev. Stat. ANN. 88 44-215(6), -302 (1956); see Brought v. Redewill 
Music Co., 17 Ariz. 398, 153 Pac. 285 (1915); Rohland v. Int'l Harvester Co. of 
America, 182 Okla. 200, 76 P.2d 1078 (1938); Fairbanks, Morse & Co. v. Miller, 
80 Okla. 265, 195 Pac. 1083 (1921); Bocert, COMMENTARIES ON CONDITIONAL 
SALEs § 31 (1924). 

388 Ariz. 222, 354 P.2d 266 (1960); see also Bills and Notes, Contracts, and 
Creditors Rights. 

4 Ariz. Rev. Stat. ANN. § 44-319 (1956). 

5 See Commercial Credit Co. v. Phoenix Hudson-Essex, Inc., 33 Ariz. 56, 262 Pac. 
1 (1927). The waiver of statutory conditions must come after default, it must be 
clearly intended, and it must be given for adequate new consideration running from 
the seller to the buyer. Waverly, Sayer & Athens Transp. Co. v. General Motors 
Truck Co., 36 F. Supp. 285 (D.C. Pa. 1940); see also Adler v. Weis & Fisher Co., 
218 N.Y. 295, 112 NE. 1049 (1916); Mack Int'l Truck Corp. v. Thelen Trucking 
Co., 205 Wis. 4384, 287 N.W. 75 (1981); BocEeRT, COMMENTARIES ON CONDITIONAL 
Sates §8 137, 139-42 (1924); Annot., 49 A.L.R.2d 15 (1956). 


' Ariz. Rev. Stat. ANN. 88§ 42-1301, -1847 (1956). 
2 87 Ariz. 376, 351 P.2d 654 (1960 ). 

3 Ariz. REv. Srat. Ann. § 42-1301(11) (1956). 
489 Ariz. 18, 357 P.2d 607 (1960). 
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proceeds as a cash discount.’ The court, however, held that trading 
stamp costs were not a discount of any type, but a device to stimulate 
sales which, like any other business expense, could not be deducted.‘ 

Beaman v. Westward Ho Hotel Co.’ posed the question of whether 
a pre-agreed “tip rate” added to dinner bills at chartered hotel parties, 
which amount was subsequently distibuted to employees in addition 
to their regular hourly rate of pay, was actually a wage. The court 
held such a payment was in fact a wage within the meaning of the 
State Unemployment Compensation Fund provisions.® 


Interstate Transactions. — The controversy in State Tax Comm'n 
v. Murray Co. of Texas Inc.’ arose from the Company’s contention that 
their shipments into Arizona of knocked-down metal buildings and cot- 
ton gins, and parts for them, were wholly interstate in nature and 
could not be taxed by the state. The court agreed, ruling that the 
mere fact that a salesman resided within the state, or that labor is fur- 
nished within the state to put the imported manufactured item to its 
intended use, was not enough to subject otherwise interstate business 
to local taxation.'° 


Robert W. Eppstein 





5 Ariz. Rev. Stat. ANN. § 42-1801(6) (1956). 

6 The court defined “cash discount” as applying only to discounts of cash and 
not to discounts for payment of cash. 

7 357 P.2d 327 (Ariz. 1960). 

8 Ariz. Rev. STAT. ANN. $ 23-622 (1956). 

Although the Beaman case holds that the payment was not a gratuity, the 
court raised, and left unanswered, the question whether a true gratuity is subject to 
Unemployment Fund collection. The present statute defines wages as “all remuner- 
ation Teeah whatever source,” while the previous statutory provision, Arntz. CopE ANN. 
$ 56-1002m (1980), prior to a 1947 amendment, specifically included gratuities re- 
ceived from sources other than employers. The 1947 amendment removed this pro- 
vision and it was not re-inserted in the 1956 code. 

987 Ariz. 268, 350 P.2d 674 (1960), Comment, 3 Anim. L. Rev. 98 (1961), 
opinion restated on remand from U.S. Supreme Court, 89 Ariz. 61, 358 P.2d 167 
(1960); see also Constitutional Law. 

10In Nippert v. Richmond, 327 U.S. 416 (1946), the U.S. Supreme Court noted 
that local incidents, such as in-state salesmen or sales offices, are important mainly 
to determine the due process aspects of a tax; that is, whether enough takes place 
within a state to justify its jurisdiction to levy the tax. Local incidents are not enough 
to determine the question of burden on interstate commerce. 
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TORTS 


Contractual Immunity from Tort Liability. — In Craviolini v. Scho- 
ler and Fuller' our court held that the quasi-immunity from tort lia- 
bility granted by agreement to an architect, as arbitrator? between the 
owner and the contractor, will not extend so far as to make him im- 
mune from tortious actions committed in the performance of other 
duties.’ 


Negligence. — In Layne v. Hartung‘ our court held that the mere 
fact that a driver has a green light at an intersection, controlled by an 
electric signal, does not release him from his negligence in failing to 
keep a proper lookout’ so as to yield the right of way when he dis- 
covers that another is not acting within the law.‘ 


City of Phoenix v. Brown’ involved a situation where the defend- 
ant had no actual notice of the existence of a dangerous condition upon 
which his liability was based. Our court held that notice may be 
implied where the dangerous condition existed at the time of, and 
previous to, the injuries complained of for such length of time that 
the city or its officers or agents, in the exercise of ordinary care and 
diligence, should have discovered the condition and remedied it. 


In Parker Hamburger No. One v. Fitzgerald® the court held that 
a property owner is not liable to a gratuitous licensee for a trap unless 
the alleged danger is not visable at all, and that it is not sufficient that 
gratuitous, licensee, in exercising due care, did not see it. 





1857 P.2d 611 (Ariz. 1960). 

2 An arbitrator is one who resolves a dispute between others; where there is no dis- 
pute, there is no arbitration and no arbitrator, ibid. Accord, Toledo S. S. Co. v. 
Zenith Transport Co., 184 Fed. 391 (6th Cir. 1911). 

3“TAn architect] may in the construction of a building assume many roles — plan- 
— supervisor, arbitrator and owner’s agent.” 357 P.2d 611, 614 (Ariz. 
m. . Ariz. 88, 348 P.2d 291 (1960); see also Courts and Civil Procedure and 

vidence 

5 Accord, Henderson v. Breesman, 77 Ariz. 256, 269 P.2d 1059 (1954); Krauth 
v. Billar, 71 Ariz. 298, 226 P.2d 1012 (1951); Pearson and Dickerson Contractors 
v. Harrington, 60 Ariz. 354, 187 P.2d 381 (1948). 

6 The court distinguished Nicholas v. City of Phoenix, 68 Ariz. 124, 202 P.2d 201 
(1949), from this case by saying that a motorist on a favored highway has the 
right to assume that the driver coming from the other direction will stop before 
entering the highway unless he continues on with the knowledge that the other 
motorist is not going to stop. See also Glatz v. Kroeger Bros. Co., 168 Wis. 635, 
170 N.W. 934 (1919). 

788 Ariz. 60, 352 P.2d 754 (1960); City of Phoenix v. Weedon, 71 Ariz. 259, 
226 P.2d 157 (1950); see also Courts and Civil Procedure, Evidence, and Munic- 
ipal Corporations. 

8356 P.2d 25 (Ariz. 1960); see also Sanders v. Brown, 783 Ariz. 116, 238 P.2d 
941 (1951); Southwest Cotton Co. v. Pope, 25 Ariz. 364, 218 Pac. 152 (1923). 
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Malicious Prosecution. — The Arizona Supreme Court in Sarwark 
Motor Sales Inc. v. Woolridge® held that the presence or absence of 
probable cause is a separate element of a cause of action for malicious 
prosecution” and is always a question of law." 


Misrepresentation. — Our court restated in Cullison v. Pride O° 
Texas Citrus Ass'n? that it is fundamental in this jurisdiction that 
there can be no actionable fraud without a concurrence of all nine 
elements thereof"* and although a direct affirmative allegation of all 
essentials of fraud is not necessary,'* a failure to prove any one of the 
elements will be fatal, especially where the parties are dealing at arms- 
length." 


Buzard v. Griffin’ involved an alleged fraud in a primary elec- 
tion but there was little or no substantial proof. Our court held that 
fraud must be established by clear and convincing evidence and may 
not be predicated on speculation or conjecture. 


Ralph Bushnell 





9 88 Ariz. 173, 354 P.2d 34 (1960); see also Courts and Civil Procedure. 

10 “Probable cause has been defined as ‘a reasonable ground of suspicion, sup- 
ported by circumstances sufficient to warrant an ordinarily prudent man in believ- 
ing the party is guilty of the offense’.” Prosser, Torts § 98 at 652 (2d ed. 1955); 

ee also McClinton v. Rice, 76 Ariz. 358, 265 P.2d 425 (1953). 

In Sarwark Motor Sales Inc. v. Woolridge, 88 Ariz. 178, 854 P.2d 34 (1960), 
the court also distinguishes malicious prosecution from false imprisonment; see gen- 
erally Prosser, Torts §§ 12, 98 (2d ed. 1955); ResrATEMENT, Torts § 87 (1934). 

1! Accord, Murphy v. Russell, 40 Ariz. 109, 9 P.2d 1020 (1982). 

12 855 P.3d 898 (Ariz. 1960); see also Courts and Civil Procedure. 

13 The nine elements of fraud as used in Arizona are found in 87 C.J.S. Fraud 8 8 
see also Prosser, Torts $8 87, 89, 90 (2d ed. 1955); but see RESTATEMENT, 
Torts g 589 (1934). 

For other Arizona cases, see Poley v. Bender, 87 Ariz. 85, 347 P.2d 696 (1959), 
Summary, 2 Ariz. L. Rev. 128 (1960). 

14 Accord, Wood v. Ford, 50 Ariz. 856, 72 P.2d 423 (1937). 

15 Accord, In re McDonnell’s Estate, 65 Ariz. 248, 179 P.2d 238 (1947). 

. toe P.2d 155 (Ariz. 1960); see also Griffin v. Buzard, 86 Ariz. 166, 342 P.2d 
201 (1959), Summary, 2 Ani. L. Rev. 118 (1960); — Vv. Hernandez, 79 Ariz. 
1, 281 P.2d 786 (1955); Stewart v. Schrepf, 62 Ariz. 440, 158 P.2d 529 (1945). 
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TRUSTS 


Proceedings. — An attempt by the creator of an inter vivos trust to 
obtain a writ of certiorari was denied in Miller v. Superior Court! 
where the court ruled that an order removing a foreign corporation 
as trustee” is appealable and cannot be reviewed by certiorari.* 


Validity. — In Myerson v. Myerson‘ the court held that an intended 
trust is invalid if enforcement thereof would enable a corporation to 
hold a liquor license in contravention of both law’ and public policy.‘ 


Constructive Trusts. — Testimony by the plaintiff and her wit- 
nesses in Joseph v. Tibsherany’ clearly established that there was a 
confidential relationship between the plaintiff and her brother; that 
the plaintiff was illiterate in the English language; and that plaintiff's 
brother promised to convey to her property which had been purchased 
with her money. The court held that such evidence was sufficient 
to make out a prima facie case for constructive trust.® 


Susan T. Payne 


WATER LAW 


Percolating Water.—Diversion of percolating water to previously un- 
cultivated land heretofore under cultivation was held lawful in State 
v. Anway.' In this action the court felt that if the use of the water 





1356 P.2d 699 (Ariz. 1960); see also Courts and Civil Procedure. 
2 Ariz. Rev. Stat. ANN. § 10-484(E) (1956). 

3 Anz. Rev. Stat. ANN. §§ 12-2001, 12-2101(E,G) (1956). See also Bocenr, 
Trusts & TRusTEEs § 519 (2d ed. 1960 a 

4357 P.2d 188 (Ariz. 1960); see also Partnerships. 

5 Aniz. Rev. Stat. ANN. § 4-202(A) (1956). 

6 Clark v. Tinnin, 81 Ariz. 259, 304 P.2d 947 (1956);; see also LA Bocrrt, Trusts 
& Trustees § 211 (1935); RESTATEMENT, Trusts § 62 (1987). 

7 88 Ariz. 205, 354 P.2d 254 (1960); see also Courts and Civil Procedure. 

8 Except for the fact that this case involved a directed verdict for the defendant 
at the close of the plaintiff's evidence, the decision would seem to be inconsistent 
with earlier decisions that to justify mpenren of a construction trust, evidence of 
i — must be clear and convincing. See, e.g., ~~ v. Conner, 87 Ariz. 6, 347 

568 (1959); Murillo v. Hernan ez, 79 Ariz. 1, 281 P.2d 786 (1955); Stewart 
2 pit 62 Ariz. 440, 158 P.2d 529. (1945); Sunde v. Cunningham, 16 Ariz 
447, 147 Pac. 701 (1915); Butler v. Shumaker, 4 Ariz. 16, 32 Pac. 265 (1898). 


' 87 Ariz. 206, 349 P.2d 774 (1960), 3 Ariz. L. Rev. 115 (1961). 
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complied with the doctrine of reasonable use adopted in Bristor v. 
Cheatham’ for application in Arizona to percolating water, then it should 
not be interfered with, although the land had been declared to be within 
a critical water area. 


Reclamation of Desert Land.—In Davis v. Brittain’ an effort failed 
to procure cheap government-produced power for “reclamation” because 
the fertile desert lands involved had already been irrigated and brought 
under cultivation, they must, therefore, be considered “reclaimed” and 
are not “reclaimable” under the Arizona Statute.‘ 


Ralph E. Hunsaker 


WILLS AND ADMINISTRATION 


Lost Wills. — In re Schade’s Estate’ held that testimony of the 
contestants of a lost will that they never saw a duly executed and 
properly attested will does not sufficiently contradict competent, posi- 
tive testimony of the existence of such will and raises no jury question.” 
The court further stated that the presumption that a lost will was 
destroyed by the testatrix animo revocandi retires upon positive evi- 
dence of the will’s existence one month after decedent’s death.’ 


Undue Influence. — Affirming its earlier decision,‘ the court ruled 
in In re Pitt's Estate* that active participation by the principal bene- 
ficiary, in the preparation of the will of a person with whom the 
beneficiary occupied a confidential relationship, raises a presumption 
of undue influence, but the presumption dissolves upon denial by the 
beneficiary that he influenced or attempted to influence the testatrix 
in the disposition of her property. 





2 75 Ariz. 227, 255 P.2d 173 (1953). 


3 358 P.2d 322 (Ariz. 1960); see also Administrative Law and Procedure, and 
Constitutional Law. 
4 Ariz. Rev. Stat. ANN. $ 30-505 (A) (2) (1956). 


‘ | td Ariz. 341, 351 P.2d 173 (1960); see also Courts and Civil Procedure and 
vidence. 
2 Aniz. Rev. Stat. ANN. § 14-321(B) (1956); see also Southern Pac. Co. v. Fisher, 
85 Ariz. 87, 274 Pac. 779 (1929); UpaLLt, Arizona Law or Eviwence § 112 (1960). 
3 State Tax Comm’n v. Phelps Dodge Corp., 62 Ariz. 320, 157 P.2d 693 (1945). 
4 In re O’Connor’s Estate, 74 Ariz. 248, 246 P.2d 1063 (1952). 
5356 P.2d 408 (Ariz. 1960). 
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Presentation of Claims. — In accordance with prior opinions,’ Fer- 
nandez v. Garza’ stated that no presentation of claim against the estate 
is necessary, with respect to partnership assets in the hands of the 
administratrix of the deceased partner, since they are not a part of 
the estate, but are held in trust for the surviving partner. 


Appeal. — A residual beneficiary, not a creditor of the estate, was 
denied the right to appeal an order directing payment of specific be- 
quests on the ground that such a beneficiary is not an aggrieved 
party® in In re Wiswalfs Estate.’ 


Susan T. Payne 


WORKMEN’S COMPENSATION 


Burden of Proof.—In the four cases decided on burden of proof, 
Parnau v. Industrial Comm’n,' Scherer v. Industrial Comm’n,? Helmericks 
v. Airesearch Mfg. Co! and Pacific Motor Trucking Co. v. Industrial 
Comm'n,‘ the basic rule is set down that one claiming review or re- 
hearing bears the burden of proof of showing the award of the Com- 
mission should be set aside.© The burden that must be sustained is a 
showing by clear evidence,‘ that upon no reasonable consideration of the 
evidence could the Commission have reached its conclusion.’ 


Statute of Limitations—Where a slight injury subsequently de- 
velops into something more serious, Martin v. Industrial Comm’n® holds 
that the statute of limitations starts to run from the date the injury 
becomes manifest rather than from the date of the accident.’ 





6In re Baxter's Estate, 22 Ariz. 91, 194 Pac. 338 (1921); Franklin v. Trickey, 9 
Ariz. 282, 80 Pac. 352 (1905). 

788 Ariz. 214, 354 P.2d 260 (1960); see also Courts and Civil Procedure and 
Partnership. 

8 Aniz. R. Civ. P. 78(a); see also Keystone Copper Mining Co. v. Miller, 63 Ariz. 
it in P.2d 603 (1945); Burmister v. City of Prescott, 38 Ariz. 66, 297 Pac. 448 

1931). 

9358 P.2d 172 (Ariz. 1960). 


87 Ariz. 361, 351 P.2d 648 (1960); see also Administrative Law and Procedure. 

87 Ariz. 224, 349 P.2d 786 (1960); see also Administrative Law and Proceudre. 

857 P.2d 152 (Ariz. 1960); see also Administrative Law and Procedure. 

855 P.2d 966 (Ariz. 1960); see also Administrative Law and Procedure. 

Ariz. Rev. Stat. ANN. § 23-1044 (F) (1956). 

357 P.2d 152 (Ariz. 1960). 

87 Ariz. 224, 349 P.2d 786 (1960). 

88 Ariz. 14, 8352 P.2d 352 (1960); see also Administrative Law and Procedure. 
9 Ariz. Rev. Stat. ANN. § 28-1102 (1956). This statute sets down the occupa- 

tional diseases in Arizona and high frequency sound deafness is not one that is 

enumerated as compensable. 
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Out of and In the Course of Employment.—It was held in Johnson 
v. Industrial Comm'n" that an inmate of a county jail sent out to work 
for a private corporation, to be fed and housed by that corporation, and 
under the supervision and control of the corporation who is injured 
while so engaged is deemed an employee covered by the Workmen’s 
Compensation code of this state.” 


In Posey v. Industrial Comm'n" the court determined that where the 
employer retained the right, under a contract with the union, to reject 
prospective employees that the union sent to the job site, that an injury 
received on the way to the site was not an injury arising out of and in 
the course of employment." 


In Kiewit Sons’ v. Industrial Comm'n" it was held that an injury at 
the hands of a highway inspector, arising from an earlier argument about 
the performance of the employee while the plaintiff is waiting for his 
check at the job is out of and in the course of employment. 


Proximate Cause.—Revles v. Industrial Comm’n and Murray v. 
Industrial Comm’n* state that an accident need not be the sole cause of 
an injury, if in a continuing unbroken chain of events it is a motivating 
cause. Although in each of these cases a former condition aided in 
bringing about the result, the injury at hand was concluded to be the 
proximate cause. 


Loss of Earning Power.—In White v. Industrial Comm'n” it was 
held that actual employment at a job which pays more than the work 
at which the claimant was employed at the time of the injury is properly 
considered as a basis for rejecting the claim for compensation because 
claimant suffered no loss in earning power."* 


The difference in prior earnings and present job earnings as a basis 
of loss of earning power, at the guaranteed wage,'? was held correct in 
Bierman v. Magma Copper Co.” 


Psychoneurosis.—Citing various sections of the code?’ and several 





10 356 P.2d 1021 (Ariz. 1960). 

1) Arr. Rev. Stat. ANN. § 23-901 (1956). 

12 87 Ariz. 245, 850 P.2d 659 (1960). 

13 Arr. Rev. Stat. ANN. § 23-1021 (1956). 

14 88 Ariz. 164, 354 P.2d 28 (1960). 

15 88 Ariz. 67, 852 P.2d 759 (1960); see also Administrative Law and Procedure. 

16 87 Ariz. 190, 349 P.2d 627 (1960); see also Evidence. 

7 87 Ariz. 154, 848 P.2d 922 (1960). 

18 Ariz. Rev. Stat. ANN. § 23-1044 (D) (1956); 2 Larson, WorkMEN’s Com- 
PENSATION $$ 57.31, 57.32, 57.84 (1952). 

19 Ariz. Rev. STAT. ANN. § 23-1041 (C) (1956). 

20 88 Ariz. 21, 352 P.2d 356 (1960); see also Administrative Law and Procedure. 

21 Ariz, Rev. Stat. ANN. $8 23-1021, -1041, -1081 (1956). 
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cases,” the court in McAllister v. Industrial Comm’n*® held, due to the 
fact that petitioner is still able to work and has suffered no loss of earning 
capacity* from the psychoneurosis that occurred from the injury suf- 
fered, he should get no compensation, but is entitled to medical treatment 
for the psychoneurotic pain.” 


Fraud.—Wammack v. Peerless Concrete Pipe Co.% and Scott v. 
Wasielewski”’ are very similar and the reasoning for both cases is set out 
in the Scott case. Where the evidence shows that the claim for compen- 
sation is fraudulent no award will be allowed; there is no statute of limi- 
tation or rule of law which prevents the Commission from upsetting a 
finding when it has been determined subsequently that it was procured 
by fraud.” 


Deductible Payment.—In Worthington v. Industrial Comm'n” it was 
held that a recovery of $3,000 from the estate of one of the owners of the 
Little Horn Mining Company, with whom decedent was riding at the 
time of the injury and death, was properly considered and deducted from 
the award.” 


Death Benefits to Minor—Thomas v. Industrial Comm’n*' held that 
a minor son living with his mother and having no support from his 
father with no expectation of ever receiving such support from him has 
no basis for an award of death benefits upon death of decedent.” 


Premium Rates.—In Climate Control v. Hill* pursuant to the code™ 
that any person of interest dissatisfied with the order of the Commission 





22 Paramount Pictures, Inc. Industrial Comm’n, 56 Ariz. 217, 106 P.2d 1024 
(1940); modified on other pat 56 Ariz. 352, 106 P.2d 1024 (1940); Pressley v. 
Industrial Comm’n, 78 Ariz. 22, 286 P.2d 1011 ( 1951); Engle v. Industrial Comm’ n, 
77 Ariz. 202, 269 P.2d 604 (1954). 

23 88 Ariz. 25, 352 P.2d 359 (1960). 

24 Koch v. Industrial Comm’n, 70 Ariz. 283, 219 P.2d 778 (1950). 

25 Ariz. Rev. Stat. ANN. § 23-1081 (1956). 

26 357 P.2d 617 (Ariz. 1960). 

27 357 P.2d 614 (Ariz. 1960). 

28 Ariz. Rev. Stat. ANN. § 23-681 (1956). 

29 88 Ariz. 192, 354 P.2d 47 (1960). For the facts to this case, see Worthington 
v. Industrial Comm’n, 85 Ariz. 310, 338 P.2d 363 (1959). 

30 Ariz. Rev. Stat. ANN. § 23-1023 (1956). 

31 87 Ariz. 238, 350 P.2d 392 (1960). 

32 Ariz. Rev. STAT. ANN. § 23-1046 (1956). Note Ani. Rev. Srat. ANN. § 
23-1064 ng which covers those presumed to be dependent, especially subdivision 
Ay P yg 3. 

87 Ariz. 201, 349 P.2d 771 (1960); see also Administrative Law and Procedure. 

34 Ariz. REV. STAT. ANN. § 23-946 (1956) in part states: “Any person of interest 
a iy with an order of the commission all commence an action in the superior 
court .. . against the commission as defendant. . 
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may commence an action with the Commission as defendant to set aside, 
vacate, or amend its order, the statute limits action to Industrial Commis- 
sions as defendant and is plaintiff's exclusive remedy. (Emphasis Sup- 
plied). On the strength of the provision the action against the corporate 
defendant was dismissed. 


Ralph E. Hunsaker 
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Neglect on the part of a lawyer to be at all times 
fully informed regarding cases or statutes on which 
he proposes to rely is all too often penalized by em- 
barrassment and loss of prestige. 


Under present conditions no one who overlooks the 
most efficient and economical way of keeping up to 
date and getting things done can long compete 
successfully. 


That is why Shepard's Citations is particularly im- 
portant now. It reduces the cost of insuring both 
completeness and accuracy in legal research by in- 
creasing the speed with which that end may be ob- 
tained. 


Subscribers to Shepard's Citations know from ex- 
perience that its relatively small cost is offset many 
times by the benefits derived. 


They know that there is no other way of handling 
one's citation problems so quickly and so satisfac- 
torily. It gets things done. Omit Shepard's and you 
may well pay the Penalty of Indifference. 
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